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Appendix A: FEIS/Final Section 4(f)
Comments

Comments included in this Appendix are those received from the US Department of the
Interior, the North Carolina State Historic Preservation Office and the Southern
Environmental Laws Center.

Other comments were received for the FEIS, but did not relate to Section 4(f) issues and
are not included here.
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United States Department of the Interior k.

OFFICE OF THE SECRETARY TN
Washington, DC 20240 T&Kﬁgﬁl}!éi
90434 A
PEP/NRM

ER 07/206

Gregory J. Thorpe, Ph.D.

Project Development and Environmental Analysis
North Carolina Department of Transportation
1548 Mail Service Center

Raleigh, North Carolina 27699-1548

Dear Dr. Thorpe:

The Department of the Interior (Department) has received the Final Environmental
Impact Statement (FEIS) and Section 4(f) Evaluation for the NC-12 Replacement of
Herbert C. Bonner Bridge (No. 11) over Oregon Inlet, Dare County, North Carolina.
The FEIS identifies two replacement bridge corridors, the Pamlico Sound Bridge
Corridor and the Parallel Bridge Corridor. Within each corridor are various alternatives.
The Preferred Alternative (the Phased Approach/Rodanthe Bridge) is among the
Parallel Corridor alternatives.

The Department and the Fish and Wildlife Service (FWS) have provided detailed
comments on this project throughout the planning process; raising numerous concerns
about the effects of Parallel Bridge Corridor alternatives (including the Preferred
Alternative) on Pea Island National Wildlife Refuge (Refuge). While the FEIS does a
better job of acknowledging our previously submitted comments, concerns still remain
about the project and its potential impact to the Refuge. Rather than repeat those
concerns here, the purpose of this letter is to succinctly state our views regarding the
proposed project. Specific comments related to the Endangered Species Act of 1973
will be provided by the Service under separate cover.

Pea Island National Wildlife Refuge

Pea Island National Wildlife Refuge encompasses 5,834 acres of barrier island beach,
dune, scrub, marsh, and open water habitat which support a diverse assemblage of
Federal trust fish and wildlife resources. These include federally listed sea turties and
over 300 species of migratory birds. Given its location on a barrier island in the central
portion of the Atlantic Flyway, the Refuge is of particular importance as a migratory
stop-over and wintering site for numerous species of shorebirds, wading birds,
waterfowl, passerines, and raptors. The Refuge is also prized for the wildlife-dependent
recreational opportunities it provides to over one hundred thousand visitors per year.
The Refuge is extremely important on a local, regional, national, and international basis
for both migratory birds as habitat and for humans who value knowing the birds have
high quality feeding and breeding habitat.






Currently, with NC-12 passing through the Refuge at grade over its entire 11.8-mile
length, the Refuge has a predominantly natural character (in terms of both visual and
acoustic qualities). As such, the existing road represents a relatively small intrusion on
the quality of the wildlife viewing and photography activities of our many visitors.
Similarly, while the existing road does adversely affect the wildlife resources and
ecological processes of the Refuge, the current configuration represents the lowest
possible level of such effects, while maintaining a paved transportation corridor through
the Refuge.

Although an elevated roadway through the Refuge would allow for westward sand
migration to proceed unabated, issues such as lighting and disorientation of sea turtle
hatchlings, and shading of sea turtle and migratory bird nests that require open, sun-
heated sand would increase. We recommend NCDOT fully address measures or plans
to off-set these new issues on the Refuge.

Section 4(f) Evaluation

Section 4(f) of the Department of Transportation Act of 1966, as amended (49 U.S.C.
303), states that the U.S. Department of Transportation may not approve the use of land
from a significant publicly owned park, recreation area, or wildlife and waterfowl refuge,
or any significant historic site unless a determination is made that: there is no feasible
and prudent alternative to the use of land from the property; and the action includes all
possible planning to minimize harm to the property resulting from such use. Even
though the information presented in the FEIS and Section 4(f) Evaluation is proposing a
Parallel Bridge Corridor alternative, it still demonstrates that implementation of any of
the Parallel Bridge Corridor alternative may violate section 4(f) because the Pamlico
Sound alternative would appear to be feasible and prudent and would minimize harm to
the Refuge (a section 4(f) property).

Though all alternatives have some form of 4(f) impact, the Preferred Alternative has far
greater impacts in quantity and quality on lands protected by section 4(f). Based upon
section 4(f) directives, park and refuge lands should not be used whenever there are
feasible and prudent alternatives that would avoid or minimize harm to those lands. The
NCDOT, in previous planning documents, has clearly demonstrated that the Pamlico
Sound Bridge Corridor alternatives present feasible aiternatives from an engineering
standpoint. This reduces the analysis to the question of prudence, which seems to be
only an issue of cost and visitor access. |t was our understanding that throughout the
planning process NCDOT indicated that although the Pamlico Sound Bridge Corridor
alternative was more expensive initially, it would be comparable to the Parallel Bridge
Corridor due to the extensive maintenance cost over the life of the project. We
recommend an independent economic analysis of the alternatives be conducted
because of the significant environmental effects and the fluctuating economics of the
project.

There appears to remain a distinct possibility that the Preferred Alternative will require
activities to occur outside the existing right-of-way, which would constitute either a
permanent or temporary use of 4(f) properties. More importantly, we disagree that






implementation of the Preferred Alternate as proposed in the right-of-way would not
constitute a “constructive use” of 4(f) property. The 4(f) evaluation presents NCDOT’s
and FHWA's conclusions regarding the effects of the Preferred Alternative on the
Refuge in terms of noise, visual character, access, and ecology; all section 4(f)
constructive uses. In each case, it is our opinion that the analysis understates the
magnitude of these effects in order to reach a conclusion (page 5-18) that “.. .attributes
of the Refuge would not be substantially impaired, and thus would not be a constructive
use of the Refuge.” As stated repeatedly by the Service and the Department of the
Interior throughout the planning process, in particular the noise, visual character, and
access on the Refuge would be impacted by construction and operation of a bridge
alternative through the Refuge. It is our opinion that these impacts rise to the level of
substantial impairment as described in section 4(f) regulation 23 CFR 774.15.

Noise: Noise resulting from vehicles traversing the elevated bridges would replace
wind and surf as the prevailing sounds experienced by visitors and wildlife. Vehicles
travelling on elevated structures such as bridges produce more tire-to-pavement noise
than they do on an at-grade roadway. Also, exhaust noise will travel farther into the
Refuge from an elevated point of origin. Pea Island National Wildlife Refuge was
established in 1938 under an Executive Order to further the purposes of the Migratory
Bird Conservation Act, and to serve “... as a breeding ground for migratory birds and
other wildlife ....” Increased noise levels may negatively impact bird breeding adjacent
to the new bridge structure.

Visual Character: The large, concrete bridges would replace dunes and water as the
predominant visual features of the Refuge. We suggest that the FEIS plainly state that
the Preferred Alternative would introduce a large elevated man-made structure (bridge)
through the previously open vista on the Refuge landscape; causing negative impacts to
the visual characteristics of the Refuge.

Access: The Refuge offers a Visitor's Center that provides access to hiking trails and
indoor and outdoor viewing areas. The Preferred Alternative would elevate NC-12 onto
a series of bridges. Once completed, these bridges would traverse all but 2.1 miles of
the Refuge. The FEIS places considerable emphasis on the ability of the Phased
Approach to provide paved-road access to the Refuge. However, the FEIS understates
the fact that the Preferred Alternative would not provide any vehicular access to the
Visitor's Center or the impoundments, which are two of the major destinations for
Refuge visitors. Also overlooked in the FEIS is the quality of the visitor experience that
would be provided under the Preferred Alternative and the effect it would have on
visitation. While the FEIS notes that respondents to surveys indicated that most would
continue to visit the Refuge whether or not paved access were provided, it is unclear if
the respondents understood that under the Preferred Alternative the afforded access
would be very limited, and the activities they traveled to the Refuge in which to engage
(bird watching, nature photography, fishing) would be occurring adjacent to or under a
bridge. As a result, even though the Preferred Alternative would nominally afford
access to the Refuge, the Visitor's Center would no longer be available, and we
anticipate that the quality of the visitor experience would be degraded to the point that






visitation may be reduced. This would represent a substantial loss to the American
public.

Ecology: Over the project’s life, ocean shoreline erosion predictions will place the
complex of bridges next to and over the beach habitat. The shading effect from the
bridges will affect nesting, foraging, and roosting habitat quality for some migratory birds
— piping plover, American oystercatcher, least tern, black skimmer, and nesting habitat
quality for sea turtles.

Section 4.7.6 of the FEIS, beginning on page 4-102, falls short of presenting a
comprehensive analysis of project impacts on fish and wildlife resources inhabiting or
using the Refuge and project area. Through careful selection and use of literature for
general discussion of certain topics relative to impacts on wildlife from the project, there
is a deflection of issues and concerns. For example the FEIS selectively cites literature
regarding the minor effects of road-kill on wildlife species population demographics, and
ignores literature that demonstrates the major effect road-kill has on species population
demographics. Another point that should have been addressed is that some shorebirds
move back and forth from the ocean beach to overwash fans or mudflats in the sound
on a regular basis. The more often these species must fly near a highway, the greater
the probability of their becoming a road-kill statistic. Elevating the roadway to a bridge
30-40 feet above grade within these areas of prime habitat will remove the road-kill
potential from an at grade road, but it fails to mention that birds perch (sometimes en-
masse) on bridge abutments, and when they land and take off, they will be doing so
directly into bridge traffic. Some forms of mitigation have been shown to reduce avian
mortality along bridges but this type of information is not mentioned in the FEIS; we
recommend it be added.

Refuge Compatibility and Policy

NCDOT states in the FEIS that the project will be contained within the existing 100-foot-
wide right-of-way. If all the proposed work (staging areas, construction, and future
maintenance of existing NC-12) is performed within the existing right-of-way and is in
compliance with any terms and conditions contained within the easement deed, a
Refuge compatibility determination will not be required.

However, we want to take this opportunity to re-express that we do not believe it will be
possible to maintain the existing NC-12 corridor and construct the new bridges entirely
within the existing right-of-way. We expressed this in a September 11, 2007, letter from
DOl Acting Assistant Secretary for Fish and Wildlife and Parks Verhey to Governor
Easley, “While the intent is to construct these new bridges within the exiting road’s right-
of-way, we believe the [preferred] alternative would require continued maintenance
outside of the existing road’s right-of-way through the Refuge until each subsequent
phase of bridge construction along NC-12 is completed.”

The FEIS indicates that significant NC-12 maintenance activities (other than road

scraping which occurs 1 to 2 times per month) currently occur 4 to 7 times per year.
Based on our records, these activities occur outside the existing right-of-way (requiring






permits from the Refuge) 2 to 4 times per year and have been increasing in frequency.
These activities include dune maintenance, dune reconstruction, dune translation
(moving sand from the back side of the dune to the seaward side) and sand bagging.
Given the scope of these activities and based on our experience in seeing these
activities implemented in the past, it is unlikely that it will be possible to conduct these
activities completely within the right-of-way, while being as efficient or effective as
current practices.

Also, we would like to remind you that by signing a Record of Decision on this FEIS, all
previous SUPs for maintenance and repair of the existing at grade NC-12 would be
nullified because the FEIS (now the National Environmental Policy Act (NEPA)
document of record) clearly states NCDOT's intent to conduct all activities related to this
project (including existing NC-12 maintenance and repair) within the existing right-of-
way. If any work related to bridge construction, or maintenance, or existing NC-12
maintenance goes outside the existing right-of-way, you would need to re-comply with
the Refuge’s Appropriate Use Policy and Compatibility Policy. If the requested use is
found to be appropriate and compatible, the Refuge is obligated to follow through with
NEPA compliance, Section 7 Endangered Species Act compliance, and compliance
with several laws relative to cultural and archaeological resources, including Section
106 of the National Historic Preservation Act.

If the NCDOT is faced with an emergency, we have the ability to accelerate everything
through the administrative process under emergency declarations. However, since we
can reasonably anticipate storms, planning should occur now to avoid emergencies that
can be reasonably anticipated. Even if the administrative processes can be suspended
for the “emergency within the right-of-way,” they can only be suspended by the Refuge
Manager for 30 days and all corrective measures must be completed within that time
frame. Full compliance with administrative regulations must follow the corrective action.

The Terminal Groin

The Service issued an SUP in 1989 to NCDOT for construction of the terminal groin for
the purpose of protecting the existing Bonner Bridge. A new or revised SUP would be
required to keep the terminal groin for a different bridge or purpose. In 2003, NCDOT
and the Refuge decided to separate terminal groin issues from the Bonner Bridge
replacement NEPA document. As you recall, the decision in 2003, was to defer
planning on the terminal groin SUP renewal or on the removal of the terminal groin until
a later date.

An assumption inserted into the FEIS analysis involves the dependency of the Terminal
Groin for the success of the Preferred Alternative. The discussion on page 3-65 is
somewhat confusing and appears to be contradictory. First, the new parallel bridge
appears to be designed (at least for this stage of planning) to have clearance for a much
wider navigation zone. This would allow the Oregon Inlet channel to migrate to some
extent without impacting navigation or the new bridge. The third paragraph actually
states an assumption that the Corps of Engineers will terminate dredging the channel
for the bridge navigation span with the implication being that the channel can move and
maintain necessary depths through natural scouring and without impacting navigation.






Further down on the page (next to the last paragraph) there is a statement that removal
of the terminal groin would pose new challenges for maintaining the current navigation
channel. This discussion leaves us unclear as to what the Preferred Alternative will
actually involve. The navigation channel, old bridge, new bridge, and terminal groin are
all in such close proximity that dredging in one spot versus another is likely to
precipitate changes in an adjacent site including the navigation channel underneath the
bridge. Basically, it appears that more analysis with regards to inlet dynamics and
coastal processes is critical to further model development. Finally we note that NCDOT
has not requested a new SUP to retain the groin. As mentioned above, there are many
issues related to the groin that will need to be resolved before a new SUP could be
issued. The FEIS does not provide sufficient basis for decision-making regarding those
issues, and additional analysis will be needed. This would appear to be an area of
considerable unresolved uncertainty.

We appreciate the opportunity to provide these comments. The Department wishes to
further coordinate with the NCDOT and FHWA at the earliest possible time in order to
reach a solution to our issues and concerns. Coordination can be initiated by contacting
Mike Bryant, Refuge Manager, Pea Island National Wildlife Refuge, at (252) 473-1131,
extension 222, or Pete Benjamin, Project Leader, Raleigh Ecological Services Field
Office, at (919) 856-4520, extension 11.

Singerely, N -
/ ray a
7 vﬁ i g :‘f;?s:{' )

Willie R. Taylor =

Director, Office of Environmental
Policy and Compliance






North Carolina Department of Cultural Resources

State Historic Preservation Office
Peter B. Sandbeck, Administrator

Michael F. Easley, Governor Office of Archives and History
Lisbeth C. Evans, Secretary Division of Historical Resources
Jeffrey . Crow, Deputy Sccretary David Brook, Director

October 27, 2008
MEMORANDUM

TO: Gregory Thotpe, Ph.D., Director
Project Development and Environmental Analysis Branch
NCDOT Division of Highways

FROM: Peter Sandbeck @h W

SUBJECT:  Final Environmental Impact Statement & Section 4(f) Evaluation for the NC 12
Replacement of the Herbert C. Bonner Bridge, B-2500, Dare County, ER 90-8304

We have reviewed the Final Environmental Impact Statement (FEIS) and Section 4(f) Evaluation for the
proposed undertaking and offer the following comments.

The FEIS correctly identifies the historic properties within the undertaking’s Area of Potential Effects (APE)
as the (former) Oregon Inlet Coast Guard Station and Chicamacomico Life Saving Station, both of which are
listed in the National Register of Historic Places as having national significance, plus the Pea Island National
Wildlife Refuge and Rodanthe Historic District, which have been determined eligible for listing in the National
Register. The FEIS also addresses the absence of archaeological resources within the APE and commits to
identifying and assessing any unanticipated archaeological discoveries encountered west of Bodie Island during
construction.

The determinations of effects, on the historic properties, for the two bridge corridors and the various
alternatives within each corridor are also properly noted in the sections dealing with historic properties,
including the determination that the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge
(Preferred) will adversely affect all of the historic properties.

Given the adverse effect determinations, the Federal Highway Administration (FHWA), North Carolina
Department of Transportation (NCDOT) and State Historic Preservation Office (HPO) have entered into
consultation under Section 106 of the National Preservation Act. Due to the high level of controversy
regarding the recommended alternative and its potential to have substantial impacts on important historic
properties, the Advisory Council on Historic Preservation (ACHP) is participating in the consultation to
develop a Memorandum of Agreement (MOA) to mitigate the adverse effects of the undertaking on the
historic properties. To that end the consulting and concurring parties met in Manteo on July 10, 2008 and
joined in conference calls on October 10 and 20, 2008 to discuss the parties’ concerns and explore mitigative
measures. We understand FHWA’s goal is to conclude the consultation and have a fully executed MOA to
include in the December 15, 2008, Record of Decision.

Location: 109 East Jones Street, Raleigh NC 27601 Mailing Address: 4617 Mail Service Center, Raleigh NC 27699-4617 Telephone /Fax: (919) 807-6570/807-6599





B-2500, Dare County
October 27, 2008
Page 2

Having carefully reviewed the Final Section 4(f) Evaluation, we do not concur with FHWA'’s finding that the
proposed undertaking will not constructively use historic properties. The document notes that the Preferred
Alternative will have a “Sizeable visual intrusion into the landscape of the Refuge and views in Rodanthe will be
affected.” It also notes that one mile of bridge in Rodanthe would bisect the community and make access more
circuitous. (Table S-1, page xii).

In the case of Pea Island Wildlife Refuge, the construction of a ten-mile long bridge, elevated thirty feet above
ground level and topped with a neatly five-foot railing (and perhaps with an additional six-foot high, chain-link
fence as suggested by the Refuge during the Section 106 consultation), will introduce a substantial visual
intrusion that is antithetical to the historic landscape. Determined eligible for listing in the National Register
under Criterion A in the areas of conservation and social history, the Refuge is an outstanding example of the
national wildlife refuges created in the eatly 20" and associated with efforts of the Civil Conservation Cotps to
protect and revitalize natural resources. Retaining its key original elements and integrity of location, setting,
matetials, feeling and association, the Refuge as a historic landscape will not only be adversely affected, it will
be substantially, visually impaired by the presence of a bridge of the height and length proposed with the
Parallel Bridge Cotridor with Phased Approach/Rodanthe Bridge (Preferred). While the bridge may not
eliminate the Refuge’s ability to function as a wildlife refuge, it will destroy its integrity as a historic landscape.

Similarly, the introduction of a thirty-foot elevated bridge with flanking one-way frontage roads in the
Rodanthe Historic District will not only adversely affect the historic district, it will substantially impair the
characteristics which make the district eligible for listing in the National Register. The district, which 1s
comprised of one and two-story buildings that are linked by their association with and views to the National
Register-listed Chicamacomico Life Saving Station, will be completely dominated by the bridge proposed as
part of the Preferred Alternative. Views to the Pamlico Sound, which are part of the historic viewshed from the
station’s tower and ate still an important part of the visitot’s experience will be destroyed as will the visual
relationships between the district’s contributing buildings. In an effort to minimize the degtree of impairment
caused by the proposed bridge, the Final Section 4(f) Evaluation suggests that modern development adjoining
the district has already diminished this connection. However, the photographs in the Finding of Adverse Effect
Documentation, ptepared by the NCDOT Historic Architecture and Landscapes Section for the undertaking,
cleatly illustrate that this connection exists today and that a neatly three-story bridge will dwarf the one and
two-story buildings that make up the historic district.

In addition to bisecting the historic district and making access more circuitous, the bridge will block the
mototist’s view of the historic district, especially the life saving station, which depends in large part on tourists’
seeing the building from a distance and stopping to visit. While signage to the site will be part of the MOA for
the adverse effect of the undertaking on the historic lifesaving station, the value of someone’s seeing the iconic
building from the road and being able to easily pull over to visit the site cannot be over-estimated. With the
new btidge, the building will not be visible from either the north or south approach. Further, if a driver
traveling north misses the signed turn, he will have to travel another mile north before being able to make a U-
turn so as to travel back another mile to turn left onto the frontage road. Or, traveling south and missing the
sign for the station, a driver will have to travel further south, turn around and travel north again to access the
frontage road. Having reached the frontage road, the traveler will have to drive along the one-way road with the
bridge looming on the west — hardly the setting or feeling that one associates with a lifesaving station that
historically had a 360° view of its sutroundings. Given the serious access problems and visual impacts caused
by the proposed bridge, we believe that the Preferred Alternative substantially impairs the functions, features
and attributes of the Rodanthe Historic District and Chicamacomico Life Saving Station and, thereby,
constitutes a constructive use of the historic properties.





B-2500, Dare County
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We would finally note that we understand from discussions with the Merger Team and as outlined in Section
2.15 — Prefetred Alternative, that there will be an opportunity to explore possible adjustments in the alignment
and specific plans for Phases II-IV in order to address changes that may occur in the project area due to its
dynamic and unpredictable nature, especially in the undertaking’s APE for the historic properties.

The above comments are made pursuant to Section 106 of the National Historic Preservation Act and the
Advisory Council on Historic Preservation’s Regulations for Compliance with Section 106 codified at 36 CFR
Part 800.

Thank you for your cooperation and consideration. If you have questions concerning the above comment,
contact Renee Gledhill-Earley, environmental review coordinator, at 919-807-6579. In all future
communication concerning this project, please cite the above referenced tracking number.

cc: Jeffrey Crow, SHPO
Clarence Coleman, FHWA
Mary Pope Furr, NCDOT
Carol Legard, ACHP
Ken Wenberg, CHA
Rick Kanaski, USFWS
Doug Stover, NPS
David Griffin, NC Aquarium
Bill Biddlecome, USACE
Terry Wheeler, Dare County
State Clearinghouse





SOUTHERN ENVIRONMENTAL LAw CENTER

200 WEST FRANKLIN STREET, SUITE 330 Charlottesville, VA

CHAPEL HILL, NC 27516-2559 Chapel Hill, NC
Telephone 919-967-1450 . Atlanta, GA
Facsimile 9199299421 Asheville, NC
Smicricamelci ol October 27, 2008 wRaness. I

VIA ELECTRONIC MAIL, FACSIMILE AND FIRST CLASS MAIL

Dr. Gregory J. Thorpe

Project Development and Environmental Analysis Branch
North Carolina Department of Transportation

1548 Mail Service Center

Raleigh, NC 27699-1548

Fax (919) 733-9794

Re:  Final Environmental Impact Statement and Section 4(f) Evaluation
NCDOT TIP Project Number B-2500, Bonner Bridge, Dare County, NC

Dear Dr. Thorpe:

The following comments on the above-referenced Final Environmental Impact
Statement and Section 4(f) Evaluation (“FEIS”) are submitted on behalf of the Southern
Environmental Law Center, National Wildlife Refuge Association, Environmental
Defense Fund, Defenders of Wildlife, The Wilderness Society, Audubon North Carolina,
North Carolina Wildlife Federation, and Pamlico Tar River Foundation. After reviewing
the Supplement, the SDEIS, associated scientific research and the FEIS, we continue to
support the Pamlico Sound Bridge alternatives and do not agree that any of the
alternatives that utilize the Parallel Bridge corridor, including the preferred alterative, the
Phased Approach, are viable alternatives. Qur comments are focused on our numerous
concerns about the adequacy of review of the environmental impacts associated with the
Phased Approach and related compliance with the National Wildlife Refuge System
Improvement Act, Section 4(f) of the Department of Transportation Act of 1966, and the
National Environmental Policy Act (“NEPA”).

As discussed in more detail below, the FEIS is inadequate and the project cannot
go forward as planned for the following reasons:

1. The Phased Approach fails to comply with the National Wildlife
Refuge System Improvement Act. That Act requires NCDOT and
FHWA to demonstrate that bridge replacement is compatible with
the purposes of Pea Island National Wildlife Refuge. Yet, the
Phased Approach cannot comply with that requirement; the
Pamlico Sound Bridge alternative is the only compatible
alternative.
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2. The FEIS’s Department of Transportation Act of 1966 section 4(f) analysis
is inadequate. First, NCDOT erroneously concludes that the Phased
Approach will not “use” Refuge lands because it will operate within the
existing NC Highway 12 easement. As a result, NCDOT’s erroneous
determination that the Phased Approach will not use the Refuge
impermissibly skews the evaluation of the factors in the “least overall
harm” analysis. In addition, the Section 4(f) Evaluation of the Phased
Approach’s impacts does not provide the decisionmaker with sufficient
information to engage in a meaningful least overall harm analysis required
by Section 4(f).

3. The FEIS violates NEPA by failing to adequately assess the environmental
impacts from the Phased Approach. To comply with NEPA, the FEIS must
thoroughly and objectively analyze the environmental consequences of the
alternatives, but the FEIS’s analysis of the environmental impacts of the
Phased Approach fails to do so. The FEIS also fails to identify a preferred
alternative and instead selects a preferred alternative without adequate
review of all its foreseeable environmental impacts. The FEIS also fails to
evaluate the ecological needs of the Refuge and the manner in which the
Phased Approach interferes with the beneficial processes of this dynamic
shoreline.

4. The Phased Approach fails to address public access to the Refuge.

5. The Phased Approach may not be able to be funded or comply with state or
federal legal requirements.

6. Because the terminal groin is an essential component of the Phased
Approach, the effects from its removal or retention must be addressed in
the FEIS, and a compatibility determination and 4(f) determination are
required. The FEIS fails to do so. Moreover, it is unlikely that retention of
the terminal groin could be found to be compatible.

OVERVIEW:

Pea Island National Wildlife Refuge (“Pea Island Refuge”) is at the core of the
debate about the Bonner Bridge replacement. Established in 1938 by Executive Order,
Pea Island Refuge is a “refuge and breeding ground for migratory birds and other
wildlife.” Exec. Order No. 7862, 3 Fed. Reg. 734 (Apr. 12, 1938). Pea Island Refuge is
separated from North Carolina’s mainland by marshes and Pamlico Sound and lies on the
north end of Hatteras Island. Hatteras Island and Oregon Inlet are part of a dynamic
barrier island system and the Pea Island Refuge relies on this dynamic process for
ecological viability. Pea Island Refuge is subject to ocean overwash, high shoreline
erosion rates, inlet formation, and other impacts associated with large storm events, sea
level rise, and general barrier island dynamics. While many of these natural processes are
incompatible with transportation corridors, they are beneficial to the abundant wildlife and





are instrumental in creating nesting habitat, feeding grounds, and other natural habitats.
Hundreds of thousands of migratory birds, including the greater snow goose and other
migratory waterfowl, migrating shorebirds, raptors, wading birds, and migratory
songbirds, use Pea Island Refuge. And Pea Island Refuge manages approximately 1,000
acres of waterfowl impoundments for the benefit of migratory birds. Also, Pea Island
Refuge has 13 miles of ocean beach that provide nesting habitat for loggerhead sea turtles,
green sea turtles, piping plover, and several species of shorebird. These tremendous
natural resources draw tourists, anglers, birders, and other outdoor enthusiasts. Many
members of our organizations regularly recreate and enjoy the natural resources of Pea
Island Refuge.

As the FEIS acknowledges, a long-term solution to the problems posed by locating
transportation corridors within this volatile system is necessary to meet the purpose and
need of the Bonner Bridge replacement project. The purpose and need as stated in the
FEIS is: (1) Provide a new means of access from Bodie Island to Hatteras Island for its
residents, businesses, services, and tourists prior to the end of the current Bonner Bridge’s
service life; (2) Provide a replacement crossing that takes into account natural channel
migration expected through the year 2050 and provides flexibility to let the channel move;
and (3) Provide a replacement crossing that will not be endangered by shoreline
movement through the year 2050. FEIS at 1-6. While the purpose and need has been
narrowed from the goals established by the Outer Banks Task Force, the FEIS purpose
and need does reflect the dynamic nature of Oregon Inlet and the project area shoreline.*

The Phased Approach, however, cannot meet the purpose and need or the Outer
Banks Task Force objectives because it fails to protect NC 12 from shoreline movement
during the project life, fails to take into account channel migration and to let the channel
move, and fails to preserve the natural barrier island system. The Phased Approach will
have significant effects on Hatteras Island and the transportation corridor cannot be
maintained safely and efficiently within this dynamic environment. The Phased Approach
attempts to continue to maintain a fixed transportation corridor on a shifting barrier island
at the cost of public safety, reliability, and ecological protection. Furthermore, the Phased
Approach is not compatible with the purpose of the Pea Island National Wildlife Refuge,
pursuant to the National Wildlife Refuge System Improvement Act, nor is it a viable
alternative pursuant to Section 4(f) of the Department of Transportation Act of 1966. As
discussed in greater detail below, the Pamlico Sound Bridge is the only alternative that
will work and can be authorized pursuant to applicable federal laws.

NC 12 and its associated maintenance are steadily degrading the Refuge, and the
Phased Approach does not protect against this degradation. As discussed more fully
below, the Phased Approach is not a viable, or lawful, alternative. The Phased Approach
would keep NC 12 under construction for the life of the project as short bridges are

! Through the Outer Banks Task Force, state and federal agencies determined that the long-term
goals for this area were (1) to preserve the natural barrier island system; (2) minimize impacts to
Hatteras and Ocracoke islands; and (3) maintain access top and on the islands so that the
transportation system is safe, efficient, and has minimal impact on the environment. SDEIS at 2-
15.





perpetually built through the Refuge north of Rodanthe. Furthermore, the “phased” short
bridge locations are estimated based on current shoreline erosion and inlet formation
predictions. Shoreline changes, however, are often episodic in nature and are difficult to
predict precisely. An inlet could form or the shoreline erode prior to or during a planned
construction phase. Also, the effect of climate change has not been adequately evaluated.
Any increase in storm intensity and/or sea level rise may cause substantial revisions to the
current predictions, further exacerbating the uncertainty associated with predicting
inlet/breach locations and timing. The FEIS attempts to respond to this natural
uncertainty by proposing a monitoring program and by acknowledging that some of the
phases may be different than those evaluated in the FEIS. This proposal, however,
amounts to a blank check that cannot pass legal scrutiny.

Even if the Phased Approach could be completed in a manner compatible with the
dynamic shoreline, the final project is a long bridge on the beach and in the Atlantic
Ocean. As the FEIS acknowledges, the Phased Approach would substantially interfere
with fishing, surfing, and other beach activities and will severely limit and reduce access
to the Refuge. In contrast, the Pamlico Sound Bridge is safer, more reliable, and more
protective of the environment. The Pamlico Sound Bridge would not be subject to ocean
overwash, inlet formation, or erosion. It would allow the U.S. Fish and Wildlife Service
to preserve and protect the Refuge and the associated wildlife. Furthermore, the Pamlico
Sound Bridge is the only alternative that can be authorized pursuant to applicable federal
laws.

As explained in more detail below, the Phased Approach rests on faulty legal
assumptions, inadequate economic analysis and flawed predictions about engineering
around future coastal conditions within the project area.

l. The Phased Approach fails to comply with the National Wildlife Refuge
System Improvement Act.

A. NCDOT and FHWA must demonstrate that bridge replacement is
compatible with the purposes of Pea Island National Wildlife Refuge.

Congress passed the National Wildlife Refuge System Improvement Act
(“NWRSIA”) in 1997. According to the legislative history, the purpose behind NWRSIA
is “to establish clearly the conservation mission of the System, provide clear
Congressional guidance to the Secretary for management of the System, provide a
mechanism for unit-specific refuge planning, and give refuge managers clear direction and
procedures for making determinations regarding wildlife conservation and public uses of
the System and individual refuges.” H. Rep. No. 105-106 (May 21, 1997). In enacting
NWRSAA, Congress stated:

[t is the policy of the United States that — (A) each refuge shall be managed to
fulfill the mission of the System, as well as the specific purposes for which that
refuge was established; . . . (C) compatible wildlife-dependent recreational uses





are the priority general public uses of the System and shall receive priority
consideration in refuge planning and management.

16 U.S.C. § 668dd(a)(3). Further, “[T]he Secretary shall — (A) provide for the
conservation of fish, wildlife, and plants, and their habitats within the System; (B) ensure
that the biological integrity, diversity, and environmental health of the System are
maintained for the benefit of present and future generations of Americans.” 16
U.S.C. § 668dd(a)(4) (emphasis added).

“[T]he Secretary shall not initiate or permit a new use of a refuge or expand,
renew, or extend an existing use of a refuge, unless the Secretary has determined that the
use is a compatible use and that the use is not inconsistent with public safety.” 16 U.S.C.
8 668dd(d)(3)(A)(i). “*Compatible use’ means a wildlife-dependent recreational use or
any other use of a refuge that, in the sound professional judgment of the Director, will not
materially interfere with or detract from the fulfillment of the mission of the System or the
purposes of the refuge.” 16 U.S.C. 8 668ee. “Sound professional judgment” requires “a
finding, determination, or decision that is consistent with principles of sound fish and
wildlife management and administration, available science and resources, and adherence
to the requirements of this Act and other applicable laws.” 16 U.S.C. § 668ee.

In addition to “sound professional judgment,” the other major element of a
compatibility decision is assessing whether the proposed use will “materially interfere
with or detract from the fulfillment of the mission of the System or the purposes of the
refuge.” 16 U.S.C. 8 668ee. According to the Fish & Wildlife Service’s 2000 Final
Compatibility Policy (65 Fed. Reg. 62484), which was announced concurrently with the
implementing regulations:

Inherent in fulfilling the System mission is not degrading the
ecological integrity of the refuge. Compatibility, therefore, is a threshold
issue, and the proponent(s) of any use or combination of uses must
demonstrate to the satisfaction of the Refuge Manager that the proposed
use(s) pass this threshold test. The burden of proof is on the proponent to
show that they pass; not on the Refuge Manager to show that they surpass.
Some uses, like a proposed construction project on or across a refuge that
affects the flow of water through a refuge, may exceed the threshold
immediately, while other uses, such as boat fishing in a small lake with a
colonial nesting bird rookery may be of little concern if it involves few
boats, but of increasing concern with growing numbers of boats.
Likewise, when considered separately, a use may not exceed the
compatibility threshold, but when considered cumulatively in conjunction
with other existing or planned uses, a use may exceed the compatibility
threshold . . . .

The Refuge Manager must consider not only the direct impacts of a use
but also the indirect impacts associated with the use and the cumulative
impacts of the use when conducted in conjunction with other existing or





planned uses of the refuge, and uses of adjacent lands or waters that may
exacerbate the effects of a refuge use.

65 Fed. Reg. 62484, 62490 (Oct. 18, 2000) (emphasis added). Of particular significance
is the policy’s statement that cumulative, indirect, and direct impacts of the use in
conjunction with other existing or planned uses of the refuge and uses of adjacent lands
and waters are all to be considered in determining whether the ecological integrity of the
refuge is maintained. Thus, in the case of Bonner Bridge, the Refuge Manager’s
compatibility determination of replacement of the bridge under any alternative must
consider all the impacts related to both NC 12 and the subsequent construction of the
Phased Approach.

B. The Phased Approach cannot comply with the National Wildlife
Refuge System Improvement Act.

1. Restricting the Phased Approach to the current NC 12
easement does not exempt the Phased Approach from a
compatibility determination.

The FEIS rests on the erroneous assumption that any activity can take place within
the existing right-of-way and not trigger a compatibility determination. FEIS at xi. The
National Wildlife Refuge System Improvement Act, however, directly contradicts this
interpretation. As discussed above, the Act requires the Refuge Manager to consider
direct, indirect, and cumulative impacts associated with existing or planned uses of the
refuge and the impact on adjacent lands and waters. This analysis should include the
effect on the Refuge from keeping NC 12 in its current location; the impact on the Refuge
from construction spanning the life of the project; the impact on the Refuge from
measures taken within the easement to address shoreline erosion or storm events; and
impacts on the Refuge from the final Phased Approach—a bridge that sits in the ocean
and on the shore of the Refuge.

The following excerpt from agency compatibility regulations addresses
maintenance activities within an existing easement:

(c) Existing right-of-ways. We will not make a compatibility determination
and will deny any request for maintenance of an existing right-of-way
which will affect a unit of the National Wildlife Refuge System, unless:
the design adopts appropriate measures to avoid resource impacts and
includes provisions to ensure no net loss of habitat quantity and quality;
restored or replacement areas identified in the design are afforded
permanent protection as part of the national wildlife refuge or wetland
management district affected by the maintenance; and all restoration work is
completed by the applicant prior to any title transfer or recording of the
easement, if applicable. Maintenance of an existing right-of-way includes
minor expansion or minor realignment to meet safety standards.

50 CFR 26.41 (emphasis added).





The maintenance of a transportation corridor within the Refuge physically
jeopardizes the purposes of the Refuge. It adversely affects habitat and the ability of the
Refuge to function as a natural system. The activities anticipated to occur with the Phased
Approach are more significant and damaging than routine maintenance and this approach
will not meet the National Wildlife Refuge Improvement Act’s mandate that “the
biological integrity, diversity, and environmental health” of the Refuge be maintained.

2. The Phased Approach cannot be found to be compatible.

In our comment letter on the SDEIS dated December 9, 2005, we reviewed in
detail the legislative history and current cases interpreting the National Wildlife Refuge
System Improvement Act (Refuge Act). The Refuge Act continues to be pertinent to the
discussion of additional alternatives, but for the sake of brevity that discussion is hereby
incorporated by reference.

The Phased Approach and any indirect or cumulative impacts associated with it
are subject to a compatibility determination pursuant to the Refuge Act. The Refuge Act
prevents any new use or expanded, renewed, or extended use of a refuge to be permitted,
“unless the Secretary has determined that the use is a compatible use and that the use is
not inconsistent with public safety.” 16 U.S.C. § 668dd(d)(3)(A)(i). To be compatible,
uses must preserve a refuge and promote the refuge system’s mission. Accordingly, any
use of the Refuge must be one that does not degrade the Refuge’s ecological integrity nor
interfere with its mission to provide a refuge and breeding ground for migratory birds and
other wildlife.

All indirect and cumulative impacts that arise from a refuge use must also be
considered and determined to be “compatible.” The Refuge Compatibility Policy clearly
states: “The Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when
conducted in conjunction with other existing or planned uses of the refuge, and uses of
adjacent lands or waters that may exacerbate the effects of a refuge use.” 65 Fed. Reg.
62484, 62490 (Oct. 18, 2000). Because the Phased Approach, and the associated direct
and indirect impacts, is a use of the Refuge that “materially interfere[s] with” and
“detract[s] from the fulfillment of the mission of the System or the purposes of the
refuge,” it cannot be found to be compatible. 16 U.S.C. § 668ee.

The Phased Approach directly impacts the Refuge. The Phased Approach will
maintain a transportation corridor that bisects the Refuge for fifty years (the life of the
project). During the life of the project the perpetual construction and associated noise and
direct environmental impacts will degrade the Refuge resources, degrade wildlife habitat,
and materially interfere with the purpose of the Refuge. The Phased Approach also will
have significant indirect impacts. Because of the unpredictable nature of barrier island
dynamics—including inlet/breach formation, shoreline erosion rates and locations, and
sound side erosion—the Phased Approach will likely require “temporary” or “emergency
actions that will permanently and adversely affect the Refuge. As has been the case for





maintaining NC 12 in the past, these temporary measures include sand bags, beach
nourishment, dune rebuilding, dune sprigging, fencing, and road relocation. As the FEIS
admits, NCDOT has never conducted these emergency or maintenance measures within
the existing right-of-way. In a letter to Governor Easley, the Department of Interior
states:

While the intent is to construct these new bridges within the existing road’s
right-of-way, we believe this alternative would require continued
maintenance outside of the existing road’s right-of-way through the
Refuge until each subsequent phase of bridge construction along NC 12 is
completed. Current information also indicates that all 4 phases would
require at least 13 years of actual construction during a 28-year timeframe.
Based on the information that the Service currently has, it is unlikely that
we could find this alternative to be compatible with the purposes for
which the refuge was established, as required under the Refuge
Improvement Act.

Letter to Governor Easley, dated September 11, 2007 (emphasis added) (a copy is
attached). Yet the FEIS fails to evaluate the impact on the Refuge from these measures.

Furthermore, all of these measures interfere with the natural barrier island
dynamics that are necessary to sustain naturally the Refuge and the associated wildlife.
These measures have severe affects on wildlife and habitat and are reasonably foreseeable
indirect impacts associated with the Phased Approach. Finally, the final Phased Approach
is a bridge in the Atlantic Ocean. This ocean-side bridge will be a new feature on the
beach, which the FEIS fails to evaluate adequately. For example, an ocean-side bridge
may affect erosion rates, inlet formation, ocean overwash, etc. Once these natural
processes are interrupted, the bridge will impact migratory bird and other wildlife habitat.
Although the FEIS refers to studies conducted on a pier, it is illogical to assume that a pier
would have the same effects on the adjacent shoreline as a bridge that travels parallel to
the shore for miles. The FEIS also acknowledges the disastrous impact from storms like
Hurricane Katrina on bridges, but fails to analyze the increased impact on a bridge that
would bear the brunt of an impact from a hurricane. For these reasons, the Phased
Approach is not compatible with the Refuge.

The FEIS incorrectly states that a compatibility determination is only necessary for
“alternatives that use Refuge lands outside the existing easement.” FEIS at xi. First, as
discussed above, the Refuge Act specifically mandates that a compatibility determination
consider the direct, indirect, and cumulative impacts on refuge land and any adjacent land
or waters that affect the Refuge use. The Phased Approach will have direct and indirect
adverse impacts on the Refuge and it is therefore subject to a compatibility determination.
Furthermore, the NC 12 easement is not a carte blanche proclamation that allows NCDOT
to pursue any action without respect for the Refuge Act. The Refuge Act itself recognizes
that easements and right-of-ways may coexist on national wildlife refuges. Work within
easements, however, may be limited by the Refuge Manager and may be subject to a





compatibility determination. For example, maintenance of an existing right-of-way is
subject to review and approval by the U.S. Fish and Wildlife Service and is restricted to
minor actions such as minor expansions or minor realignments to meet safety standards.
See Final Compatibility Policy Pursuant to the National Wildlife Refuge System
Improvement Act of 1997, 65 Fed. Reg. 62484, 62490 (Oct. 18, 2000). The Phased
Approach’s impacts on the Refuge are far from minor, include significant direct and
indirect effects, and cannot be determined to be compatible. Furthermore, the FEIS fails
to provide adequate information about how construction and maintenance could be
restricted to the easement, which NCDOT has never done within the Refuge. The FEIS
adds to this oversight with contradictory statements about activities outside the easement
that could be part of future phases and maintaining that no work will occur outside the
existing right-of-way. See e.g., FEIS at 2-96, 2-147, and 4-8.

The FEIS is also inadequate because the information is not sufficient to prove that
any of the Parallel Bridge alternatives, including the Phased Approach, could be
compatible. North Carolina Department of Transportation and Federal Highway
Administration have the burden to prove that a use is compatible. “Compatibility,
therefore, is a threshold issue, and the proponent(s) of any use or combination of uses
must demonstrate to the satisfaction of the Refuge Manager that the proposed use(s) pass
this threshold test. The burden of proof is on the proponent to show that they pass; not on
the Refuge Manager to show that they surpass.” 65 Fed. Reg. 62484, 62490 (Oct. 18,
2000). Nothing in the FEIS proves that any Parallel Bridge alternative, including the
Phased Approach, could possibly be found to be compatible and the NCDOT and FHWA
have not met their burden of proof. The FEIS acknowledges that future phases may not be
built; may include different components from a “mix and match” menu; and may not meet
federal legal requirements. These difficulties are not adequately addressed within the
FEIS and in essence create a carte blanche approach that cannot be compatible with the
Refuge. And NCDOT cannot rely on the existing easement as a legal shield to a
compatibility analysis.

Finally, as discussed in section VI, infra, retaining the terminal groin is an
essential part of the Parallel Bridge, and the impacts to the Refuge of retaining the groin
must be considered in the compatibility analysis. According to the permit under which it
was built, if the terminal groin is no longer required to protect the existing Bonner Bridge,
it must be removed within two years. As discussed in section VI, though, if the groin is
instead determined to be necessary to protect the new Parallel Bridge and it is retained, it
will have numerous adverse environmental consequences that are not compatible with the
purposes of the Refuge. These consequences must be considered in the compatibility
analysis.

C. Only the Pamlico Sound Bridge alternative complies with the National
Wildlife Refuge System Improvement Act.

The continued use of NC 12 thru the Refuge is a use that is subject to a
compatibility determination. As discussed above, NCDOT and FHWA must demonstrate
that a bridge replacement alternative is compatible with the Refuge’s purpose or it cannot





be permitted. The proposed construction of a bridge within the existing right-of-way is
not a sufficient legal bar to a compatibility determination, despite the FEIS’s unsupported
statements to the contrary. None of the Parallel Bridge alternatives comply with the
National Wildlife Refuge Improvement Act because the associated operation and
maintenance of NC 12 and the subsequent construction of the Phased Approach interferes
impermissibly with the Refuge’s purpose. As explained in more detail below, the only
compatible alternative is the Pamlico Sound Bridge.

The key to compatibility is the mission of the National Wildlife Refuge System
and the purpose of the Refuge. The NWRIA establishes wildlife conservation as the
primary National Wildlife Refuge mission. “Inherent in fulfilling the System mission is
not degrading the ecological integrity of the refuge.” Final Compatibility Policy Pursuant
to the National Wildlife Refuge System Improvement Act of 1997, 65 Fed. Reg. 62484,
62489 (Oct. 18, 2000). Recognizing that the ecological integrity of any national park or
refuge in the project area is closely tied to the geological dynamic system, the National
Park Services policy now requires that the Cape Hatteras National Seashore be managed
to “support the natural processes of barrier island dynamics.” The Refuge was established
by executive order in 1938 as the Pea Island Migratory Waterfowl Refuge and its purpose
is to be “a refuge and breeding ground for migratory birds and other wildlife.” 3 Fed.
Reg. 734 (Apr. 12, 1938). As discussed above, the Refuge supports a vast array of
migratory birds, mammals, and threatened and endangered species. The Refuge provides
important feeding and nesting grounds for the federally-listed piping plover and is a
nesting area for loggerhead and green sea turtles.?

Building any of the Parallel Bridge alternatives will directly, substantially, and
adversely affect the continued utilization of the Refuge as a breeding ground for migratory
birds and other wildlife and damage the ecological integrity of the refuge. In order to
maintain NC 12 through the northern portion of Hatteras Island, which is a dynamic
system with dramatic shoreline erosion and potential for new inlet formation, the needs of
the wildlife refuge would be subsumed by the need to keep the road within the easement,
fill in breaches, and develop an artificial dune system. Currently, the constant beach
erosion and severe weather events result in continual maintenance to repair and protect the
integrity of NC 12. Even if these activities could be confined to the existing right-of-
way—and the FEIS provides no information about how that will be possible—continuing
such invasive uses of Refuge land has significant adverse impacts on the Refuge. For
example, the maintenance activities currently degrade the quality of habitat available for
wildlife by preventing overwash, contributing to a degraded beach profile, and eliminating
natural vegetation succession. In sum, the repair and maintenance of NC 12 degrades the
ecological integrity of the refuge and harms the habitat of migratory birds and wildlife.
These impacts will occur regardless of whether the maintenance occurs in or out of the
existing right-of-way.

As the FEIS acknowledges, “Oregon Inlet, Bodie Island, and Hatteras Island are
part of a migrating barrier system characteristic of the southeast Atlantic Coast,” which

2 Additional comments on the endangered species impacts are included in later sections of this
comment letter.
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are characterized by variable and high erosion rates. FEIS at 3-51. The FEIS predicts that
the shoreline will erode well into refuge land over the next 50 years. Although it is
important to note that the FEIS relies on average annual shoreline erosion rates to predict
future shoreline conditions, the average rate does not take into consideration the high
annual variability of erosion and accretion. In other words, within a year a stretch of
shoreline could erode 10 feet and accrete 5 feet and would only have an annual shoreline
erosion of 5 feet. All Parallel Bridge corridor alternatives will require continual NC 12
maintenance and the FEIS does not adequately evaluate the impacts on the Refuge from
conducting these activities within the right-of-way. Furthermore, NCDOT cannot provide
adequate assurances that any future activities will indeed take place within the right-of-
way. The FEIS does not commit to any particular Parallel Bridge corridor and explicitly
states that the Parallel Bridge corridor alternatives can be mixed and matched and that
each phase will be re-evaluated prior to construction. This amounts to a blank check and
the FEIS fails to evaluate the alternatives adequately. Ultimately, none of these repair,
maintenance, or construction methods can occur within the Refuge in a manner that is
compatible with the Refuge purpose.

Beyond shoreline erosion, the proposed project area is susceptible to large storm
events, which dramatically shape the Refuge. “North Carolina coast is subject to two
types of severe windstorms: extra-tropical northeasters and hurricanes. Northeasters,
with accompanying high tides and waves, can rapidly erode the shoulders of Oregon Inlet.
Northeasters are fairly common in this area, with between 30 and 35 hitting the coast each
year. Hurricanes may be responsible for major events, such as inlet openings and closings
and gorge shifts . . .” FEIS at 3-55. For the purposes of the compatibility determination,
these severe weather events perform important ecological functions and are beneficial to
the Refuge. Transportation corridors, however, require protection from severe weather
events. In protecting NC 12, the natural processes are stunted and the Refuge cannot
fulfill its purpose.

The Pamlico Sound bridge corridor allows the Refuge to manage its lands in such
a way as to promote habitat creation and protection for the wildlife in the refuge. None of
the Parallel Bridge alternatives allows sufficient flexibility for the Fish and Wildlife
Service to manage the Refuge and therefore cannot be compatible.

1. The Department of Transportation Act of 1966 section 4(f) analysis is
inadequate.

Section 4(f) of the Department of Transportation Act of 1966 prevents a federal
project from using publicly owned land unless “(1) there is no prudent and feasible
alternative to using that land; and (2) the program or project includes all possible planning
to minimize harm to the park, recreation area, wildlife and waterfowl refuge, or historic
site resulting from the use.” 49 U.S.C. § 303(c).

When there is no feasible and prudent avoidance alternative, the regulation

implementing Section 4(f) states that “the Administration may approve only the
alternative that . . . [c]auses the least overall harm,” using a balancing of seven factors. 23
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C.F.R. §774.3 (c)(1) (emphasis added). The Final Section 4(f) Evaluation contained
within the FEIS (“Section 4(f) Evaluation”) determined that all project alternatives
considered included some use of Section 4(f) property and that no feasible prudent
avoidance alternative exists and proceeded to the least overall harm analysis. After
purporting to engage in a balancing of the relevant factors, the Section 4(f) Evaluation
determined that the Pamlico Sound alternatives would cause fewer impacts to most
environmental resources, but that the Phased Approach would cause the “least overall
harm.” FEIS at 5-44.

The 4(f) Evaluation prepared is insufficient for a number of reasons. First, it
erroneously concludes that the Phased Approach will not “use” Refuge lands simply
because it will operate within the existing NC 12 easement. Moreover, this erroneous
conclusion skews the least overall harm analysis in favor of the Phased Approach, even
though the Pamlico Bridge alternative is the sole alternative that bypasses the Refuge. In
addition, the analysis of the Phased Approach’s impacts on the Refuge is inadequate and
does not provide the decision-maker with sufficient information to meaningfully engage in
the least overall harm analysis required by Section 4(f).

A. NCDOT erroneously concludes that the Phased Approach will not
“use” Refuge lands because it will operate within the existing NC 12
easement.

NCDOT asserts that the Phased Approach “stays completely within the existing
easement within the Refuge and, therefore, does not constitute a use of the Refuge under
Section 4(f).” FEIS at 5-29. NCDOT also asserts that the construction and maintenance of
the Phased Approach will occur completely within the existing right-of-way on the
Refuge. “The Phased Approach / Rodanthe Bridge Alternative (Preferred) would not
require the use of any property from the Refuge because it would be constructed and
maintained entirely within NCDOT’s existing easement.” FEIS at 5-18. Indeed, NCDOT
posits that it will be able to accomplish *“all construction activities, such as
material/equipment deliveries, excavations, temporary shoring, pile driving, and erection
of bridge girders” within the existing right-of-way. FEIS at 2-123. NCDOT fails to
explain how it is feasible to construct and maintain an elevated bridge within the existing
right-of-way, construct a service road, while maintaining the current NC 12 and cause no
further encroachments into the Refuge. While it lists a host of activities that will allegedly
occur contemporaneously within the refuge, the Section 4(f) Evaluation falls short of
explaining how all construction equipment and activities, including pile driving and
shoring, and construction of a temporary road are going to co-exist.

NCDOT’s Section 4(f) Evaluation also neglects to address the projected dune
building and maintenance activities through 2030 that are integral to the Phased Approach
(FEIS at 4-71, 4-72), much less explain how future dune building and maintenance also
will stay within the easement and cause no further encroachment onto the Refuge. For
example, the FEIS makes reference to smaller dunes of indeterminate size and
unquantified impact which will purportedly be built within the easement on the Refuge,
but the Section 4(f) Evaluation omits dune maintenance and building from the discussions
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of Refuge use and Refuge impacts. Absent credible information to the contrary, it is
infeasible that NCDOT will be able to accomplish all of the activities it proposes — new
dune construction and maintenance, a temporary road, and constructing a bridge over
forty-feet wide — entirely within the its existing easement. Hence, it is foreseeable that the
Phased Approach will result in actual use of additional Refuge land.

Assuming NCDOT feasibly could implement the Phased Approach within the
bounds of the existing easement, the definition of “use” under 23 C.F.R. 8 774.17 is
broader than actual use. “Use” is not limited to physical takings and land acquisition, as is
suggested by the Section 4(f) Evaluation’s repeated reference to the Phased Alternative
staying within the easement and thereby avoiding “use” of the Refuge. Rather, “use” for
purposes of Section 4(f) encompasses certain temporary and constructive uses of protected
land. See 23 C.F.R. § 774.17. Temporary occupancies are categorically excluded from
“use” only if they satisfy all of conditions set forth in the regulation. 23 C.F.R. § 774.13
(d). NCDOT fails to address whether and what kinds of temporary occupancies
associated with construction and maintenance under the Phased Approach, particularly
those occupancies which may result in permanent adverse impacts on the Refuge, could
potentially constitute a temporary occupancy adverse to the statute’s preservation purpose
and hence a “use” under Section 4(f) analysis.

Even if NCDOT could carry out the Phased Approach within the existing
easement and avoid any actual temporary uses, the Phased Approach’s proximity impacts
at a minimum will result in a “constructive use” of the Refuge:

A constructive use occurs when the transportation project does not
incorporate land from a Section 4(f) property, but the project's proximity
impacts are so severe that the protected activities, features, or attributes that
qualify a resource for protection under Section 4(f) are substantially
impaired. Substantial impairment occurs only when the protected activities,
features, or attributes of the resource are substantially diminished.

23 C.F.R. § 774.15 (a).

The Section 4(f) Evaluation includes a constructive use section. However, that
analysis appears to be an afterthought with a foregone conclusion. Having already
concluded that the Preferred Alternative would not “use” Refuge land under the “Use of
Section 4(f) Properties” analysis, and having determined the Phased Approach would
cause the Least Harm (FEIS at 5-45), the NCDOT then turned to whether the Phased
Approach would result in a constructive use of Section 4(f) property. The implementing
regulations are clear that any constructive uses should be evaluated in accordance with 23
C.F.R. 8 774.03, which encompasses the avoidance alternative / least harm analysis. See
23 C.F.R. § 774.15 (b). Instead, NCDOT divorced the constructive use determination
from the broader “use” determination, reaching the conclusion first that its preferred
option would not “use” Refuge land and would cause the least overall harm. Not
surprisingly, NCDOT determined that the Preferred Alternative would cause “no
substantial impairment,” and hence no constructive use of Section 4(f) properties. In so

13





doing, NCDOT failed to give adequate consideration to the constructive uses of the
Refuge caused by the Phased Approach.

More fundamentally, within the constructive use analysis provided, NCDOT
consistently reads the constructive use threshold more narrowly than the regulation
provides in determining that the various proximity impacts do not amount to 4(f) “uses.”
The appropriate guidepost for constructive use throughout the regulation is “substantial
impairment” of the property. As a literal reading of the phrase “substantial impairment”
suggests, “Substantial impairment occurs when the activities, features or attributes of the
4(f) property are substantially diminished . . . which means that the value of the resource
in terms of its Section 4(f) significance will be meaningfully reduced or lost.” Section 4(f)
Policy Paper, Office of Planning, Environment and Realty Project Development and
Environmental Review, US Department of Transportation — Federal Highway
Administration (March 1, 2005) (emphasis added and internal citation omitted). For
instance, in discussing potential proximity impacts of the Phased Approach, NCDOT
determined that the vibration, visual, access and ecological impacts bridge within the
Refuge under the Preferred Alternative will not prevent the Refuge from “continuing to
function as a refuge.” FEIS at 5-53. Similarly, in evaluating the impacts on Rodanthe’s
Historic District, NCDOT explained that the alteration of access would not detract from
its eligibility for inclusion on the National Register of Historic Places. FEIS at 5-57.
Proximity impacts need not completely eradicate the functioning of a Refuge or render a
historical property ineligible for the listing in order to rise to the level of a constructive
use. Total loss of the resource is not required; rather, meaningful reduction of the
significance of the resource is sufficient for a proximity impact to amount to a
constructive use.

In addition, the Section 4(f)’s Evaluation’s examination of specific proximity
impacts as constructive uses fails to adequately assess ecological impacts and access
restrictions of the Phased Approach in the Refuge. Ecological intrusion amounts to a
constructive use the impact “substantially diminishes the value of wildlife habitat in a
wildlife and waterfowl refuge adjacent to the project, substantially interferes with the
access to a wildlife and waterfowl! refuge when such access is necessary for established
wildlife migration or critical life cycle processes, or substantially reduces the wildlife use
of a wildlife and waterfowl refuge.” 23 C.F.R. 8 774.15 (e)(5). The Section 4(f)
Evaluation generally fails to address the long-term ecological proximity impacts from
permanently altering the landscape within the Refuge with the introduction of an elevated
bridge and hardened piles, which will affect sand and water migration, erosion, and
eventually habitat in the ocean hazard zone and offshore currents. Although the Section
4(f) Evaluation acknowledges, for example, the USFWS’s request for additional studies
on nighttime lighting effects on sea turtles, the effect on the piping plover as a result of an
eventual offshore bridge, and an analysis for impact to habitat as a result of “scour,
maintenance, placement of revetment or stabilizing structures and repair of bridge piles,”
it fails to assess these potential ecological impacts or anticipate the constructive use of the
Refuge likely to result from these types of proximity impacts.
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In addition, the Section 4(f) Evaluation completely omits an analysis of ecological
impacts on the Refuge stemming from planned *“short-term” dune construction and
maintenance within the easement during implementation of Phased Approach, which is
estimated to be completed by 2030. FEIS at 4-68 to 4-73. In fact, the Section 4(f)
Evaluation ignores the dune construction and maintenance planned with the Phased
Approach, and submits that the Phased Approach “would allow more natural coastal
processes to occur by eliminating artificial dune construction and beach nourishment.”
FEIS at 5-52. This conclusion is not only inaccurate but underscores the inadequacy of
the ecological impact analysis presented in the Section 4(f) Evaluation. The Section 4(f)
Evaluation fails to consider whether and to what degree sand dune construction,
maintenance, and the resulting interference with natural coastal processes will impact the
Refuge and result in a constructive, if not an actual, use of Refuge lands that abut the
easement.

The Section 4(f) Evaluation similarly fails to adequately assess as a potential
constructive use of the Refuge the impacts from significantly restricting access. The
Section 4(f) analysis concedes, for example, that the Phased Approach would “limit
access to the Refuge to two locations” (FEIS at 5-51) and would cause loss of access “to
the Refuge Visitor Center, headquarters, and North Pond Trail with the Preferred
Alternative.” FEIS at 5-30. A restriction in access which substantially diminishes the
utility of a significant publicly owned land is a constructive use. However, NCDOT
dismissed this proximity impact because the restriction in access “would not eliminate the
Refuge’s ability to function.” FEIS at 5-51. NCDOT misstates the applicable standard
and fails to adequately assess the potential constructive use caused by the Phased
Approach, which will cut off most access to the Refuge.

Thus, NCDOT’s determination that the Phased Approach will not “use” Refuge
lands simply because it purportedly will operate within the existing NC 12 easement is
based upon an incomplete analysis of actual or constructive uses of the Refuge and
misapplication of the relevant standards. NCDOT neglects to explain how it is even
feasible to accomplish implementation of a project of this magnitude within the confines
of a 100-foot easement, and it essentially overlooks the significant proximity impacts to
the adjacent Refuge and the resulting substantial impairment to the Refuge.

Finally, the Section 4(f) Evaluation fails to acknowledge or assess the use of the
Refuge that will result from retaining the terminal groin, which does not lie within the
existing NC 12 easement. The retention of the terminal groin is an essential part of the
Phased Approach that will require NCDOT to secure a new permit to retain it in its
existing location on the Refuge, as discussed in section VI, infra. Although the Section
4(f) Evaluation mentions the terminal groin as it relates to the Coast Guard Station,
concluding that the Pamlico Sound alternatives will adversely affect the Coast Guard
Station by reason of removal of the terminal groin (FEIS at 5-20), the Evaluation does not
analyze the extent of use and environmental impacts on the Refuge posed by permitting
and retaining the terminal groin.
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B. NCDOT’s erroneous determination that the Phased Approach will not
“use” the Refuge impermissibly skews the evaluation of the factors in
the “least overall harm” analysis.

The Least Harm Analysis and balancing of factors® presented in the Section 4(f)
Evaluation analysis relies upon the assumption that the Phased Approach will not result in
a use of the Refuge. In evaluating the first two factors, the ability to mitigate adverse
impacts and the relative severity of remaining harm, the Section 4(f) Evaluation explicitly
relies upon the assumption that the Phased Approach will not use Refuge lands.
According to the Section 4(f) Evaluation, “[s]ince the Pamlico Sound Bridge Corridor
alternatives and Phased Approach/ Rodanthe Bridge Alternative (Preferred) are the only
alternatives that avoid permanently incorporating land from the Refuge, the FHWA and
NCDOT consider them to be substantially equal as the best options in terms of use of
Refuge lands under the requirements of Section 4(f).” FEIS at 5-30. In the conclusion of
the discussion of the first two factors, the Section 4(f) Evaluation again reiterates its
reliance on the assumption that the Phased Approach will not use Refuge lands, stating:
“The Phased Approach/Rodanthe Bride Alternative (Preferred) would be confined to the
existing easement, reducing its potential impact by not using Refuge lands, providing for
fishing access, minimizing protected species impacts, minimizing direct impacts to
habitat, and allowing for shoreline erosion.” FEIS at 5-35.

In considering the third factor, the relative significance of each Section 4(f)
property, the Section 4(f) Evaluation similarly relies upon the assumption that the Phased
Approach will not use the Refuge. The Evaluation acknowledges that the Refuge is “the
most significant resource in the project area.” (FEIS at 5-44) and then notes that only the
Phased Approach and Pamlico Sound alternatives “completely avoid a use of the Refuge.
FEIS at 5-38. While the overall least harm analysis eventually concludes that as between
these alternatives, the Pamlico Sound alternatives “would cause fewer impacts to most
environmental resources, including the Refuge which it avoids completely,” (FEIS at 5-
44), the entire least harm analysis is colored by the incorrect assumption that the Phased
Approach will not “use” the Refuge and is somehow on relative near or equal footing in
with the only options that truly avoid the Refuge, the Pamlico Sound alternatives.

® The least overall harm determination requires a balance of the following factors:
(i) The ability to mitigate adverse impacts to each Section 4(f) property (including any
measures that result in benefits to the property);
(ii) The relative severity of the remaining harm, after mitigation, to the protected
activities, attributes, or features that qualify each Section 4(f) property for protection;
(iii) The relative significance of each Section 4(f) property;
(iv) The views of the official(s) with jurisdiction over each Section 4(f) property;
(v) The degree to which each alternative meets the purpose and need for the project;
(vi) After reasonable mitigation, the magnitude of any adverse impacts to resources not
protected by Section 4(f); and
(vii) Substantial differences in costs among the alternatives.

23 C.F.R. 8 774.13 (c)(1).
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C. Section 4(f) Evaluation of the Phased Approach’s impacts does not
provide the decisionmaker with sufficient information to engage in a
meaningful “least overall harm” analysis required by Section 4(f).

The least overall harm analysis suffers from the same deficiencies in the
evaluation of ecological impacts already noted in use analysis. In the absence of
information to accurately gauge the severity of the harm caused by the Phased Approach
and the ability to mitigate those impacts, NCDOT cannot meaningfully evaluate the
Phased Approach alongside the other alternatives.

The Section 4(f) Evaluation fails to adequately assess the long-term ecological
impacts which will result from permanently altering the landscape within the Refuge with
the introduction of an elevated bridge and supporting structures. The Section 4(f)
Evaluation does not provide a complete analysis of impacts on wildlife habitat caused by
erosion, scour, sand migration, and maintenance and repair of the bridge. Furthermore,
the Section 4(f) Evaluation and the least overall harm analysis omits any discussion of the
potential environmental impacts from dune construction and maintenance planned over
the course of the next two decades as part of the implementation of the Phased Approach.
Having omitted this information, the least overall harm analysis reaches the untenable
conclusion that the Phased Approach is among alternatives that allows for natural
shoreline movement which also “would contribute to naturalizing this area of the Outer
Banks, and benefiting wildlife in the Refuge.” This conclusion highlights the hazard of
undertaking an analysis with incomplete information. In addition there is no certainty in
the Phased Approach with regard to the implementation of Phases Il, 111, and 1V,
including when and whether these phases will be implemented. The Section 4(f)
Evaluation fails to address the impact of incomplete implementation of the Phased
Approach on the Refuge and the potential impact of ongoing sand dune maintenance,
potentially into perpetuity.

For all of these reasons, the Section 4(f) Evaluation submitted within the FEIS is
inadequate and the conclusion reached therein is unfounded.

I11.  The FEIS does not adequately assess the environmental impacts from the
Phased Approach.

A. To comply with NEPA, the FEIS must thoroughly and objectively
analyze the environmental consequences of the alternatives.

Under federal law, environmental impact statements serve two key purposes. The
first is to require federal agencies thoroughly and objectively to investigate, evaluate and
disclose environmental consequences associated with any major federal action in
sufficient detail to assist the agencies in determining whether and how to proceed with a
proposed action. See Nat'l Audubon Soc'y v. Dep't of the Navy, 422 F.3d 174, 184 (4th
Cir. 2005). The second is to provide the public with a full and accurate disclosure of the
likely environmental impacts of a proposed action. In order to fulfill these purposes, the
FEIS must describe the purpose and need for the proposed action, analyze the direct and

17





secondary environmental and economic impacts of a range of alternative means to
fulfilling that purpose, and, if mitigation is proposed, analyze the effectiveness of the
proposed mitigation. See 40 C.F.R. § 1502.1 (2005).

B. The Phased Approach environmental impacts analysis is inadequate.

Pursuant to NEPA, an Environmental Impact Statement (“EIS”) is required to
satisfy a number of statutory and regulatory requirements. It must consider all reasonably
foreseeable significant adverse impacts of the proposed action and all reasonable
alternatives to the proposed action. See 40 C.F.R. 8 15022.22; 42 U.S.C. § 4332(C)(iii),
(E); 40 C.F.R. 8§ 1502.1. It must consider the cumulative, indirect and secondary impacts
of the proposed action, including reasonably foreseeable expansions in the scope of the
proposed action. 40 C.F.R. § 1502.16. All cooperating agencies have a mandatory duty
to consider the environmental impacts of other “past, present, and reasonably foreseeable
future actions.” 40 C.F.R. 8 1508.7. These regulations ensure that indirect, connected,
cumulative and similar actions are properly considered in an EIS.

The Phased Approach will have significant adverse impacts on the Refuge that the
FEIS fails to evaluate adequately. All Parallel Bridge alternatives, including the Phased
Approach, will be affected by shoreline erosion, inlet formation, and ocean overwash.
The shoreline erosion and inlet formation evaluation is particularly pertinent in evaluating
the Phased Approach. Because these events are episodic by nature, it is impossible to
predict precisely when and where an inlet might form or erosion imminently threaten NC
12. Although it is impossible to predict dates and times, past experience and current
modeling predict that NC 12 is subject to perpetual threats. The schedule for the “phased”
bridges may or may not coincide with the natural movement of Hatteras Island or with
predicted inlet formations. A bridge might be under construction when an inlet forms
underneath it or an inlet may form prior to construction even beginning.

The FEIS fails to analyze the reasonably foreseeable impacts to the Refuge from
temporary or “emergency” measures taken to protect a phased bridge under construction
or an area that is not slated for construction until decades after the threat. These
temporary or emergency measures including, for example, sand bags, road relocation,
beach nourishment, dune building (and rebuilding), all have permanent and adverse
ecological impacts that severely affect biota, geology, and overall ecology of the Refuge.
The FEIS without support states that these activities will take place within the existing
right-of-way, but fails to recognize that these actions will still have an impact on the
Refuge. The FEIS fails to provide adequate analysis of these environmental impacts of
these activities.

Finally, the final outcome of the Phased Approach is a bridge in the Atlantic
Ocean. The placement of a bridge of this length and size on a dynamic shoreline raises
many concerns. How will the bridge withstand the natural forces, including increased
impacts from wind, in a manner that provides a safe and reliable transportation corridor?
How will the presence of a bridge parallel to the shore impact long shore sediment
transport, erosion rates, and inlet formation? The FEIS acknowledges that the bridge and
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pile placement could have detrimental effects “including changes to water flow[,]
sediment grain size[,] and topography.: FEIS at 4-107. The bridge and piles may increase
shoreline erosion and create hot spots in addition to the five currently identified. The
bridge and piles will affect waves and longshore sediment transport. All of these effects
will prevent Hatteras Island from functioning as a natural barrier island system and will
adversely impact wildlife and wildlife habitat on the Refuge. The FEIS relies on a single
study of a pier and analogizes to the ocean-side bridge that is parallel to the shore. This
analysis lacks substance and is inadequate. Furthermore, the FEIS erroneously asserts
without analysis that the final Phased Approach corridor “would allow long-term natural
shoreline movement.” FEIS at xxv. Contradicting itself, the FEIS then states that a
bridge in the ocean “would adversely impact the shoreline . . . . the outcome of coastal
processes along the beach and wildlife, including protected species that use beach
habitat.” FEIS at xxviii. The FEIS fails to take a “hard look” at the adverse impacts from
placing a transportation corridor within such a dynamic system. The Phased Approach
instead avoids a hard look by proposing a monitoring program and by stating without
evaluating that the future phases of the Phased Approach may incorporate any portion of
any of the Parallel Bridge alternatives.

C. The FEIS fails to identify a preferred alternative and instead writes a
blank check without adequate review of all the foreseeable
environmental impacts.

The FEIS’s proposed “mix and match” approach cannot be supported by the
NEPA analysis. The “mix and match” approach assumes that any and every combination
of impacts has been adequately analyzed. Unfortunately, this approach fails to recognize
that each alternative—bridges, nourishment, and dune building—will have different
environmental impacts (direct, indirect, and cumulative) depending on the magnitude of
the alternative (e.g. the total miles and location of nourishment), the sequence of chosen
alternatives, the timing relative to shoreline changing events, and the scope and location of
the initiating event (e.g. location and size of a breach or punctuated shoreline erosion).
The FEIS inadequately evaluate the reasonably foreseeable environmental impacts and
cannot support a “mix and match” approach. The FEIS cannot avoid the analysis by
simply stating that these actions will be conducted within the existing right-of-way.

D. The FEIS fails to evaluate the ecological needs of the Refuge and the
manner in which the Phased Approach interferes with the beneficial
processes of this dynamic shoreline.

The FEIS inadequately analyzes the environmental impacts related to shoreline
erosion and new inlet formation; endangered and threatened species; and impacts to
wetlands. NCDOT mistakenly assumes in its analysis that natural shoreline movement is
the equivalent of natural barrier island movement. Rather than allow the barrier island to
move in a natural manner that promotes ecological sustainability of the system, wildlife
habitat, and natural coastal processes, the Phased Approach will eliminate natural barrier
island processes for both the short and long-term. The Phased Approach will not preserve
the natural barrier island system or minimize impacts to Hatteras Island or maintain access
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in a manner that has minimal impacts on the environment. FEIS at 4-167. Because it fails
to analyze these beneficial processes of the environment within the project area, the
Phased Approach analysis is inadequate.

1. Shoreline erosion, inlet formation, and ocean overwash

The proposed project is located in an extremely dynamic coastal area, which
includes an active tidal inlet (Oregon Inlet) and a coast subject to significant shoreline
erosion and ocean overwash. Within the project area, NC 12 is subject to perpetual threats
from the shoreline erosion and ocean overwash and because of the dynamic nature of the
system is subject to regular maintenance. The FEIS does not adequately analyze the
effects of shoreline erosion, inlet creation, and ocean overwash on the proposed project
area. Rather, the FEIS neglects the beneficial impacts to the environment, as well as the
ways in which these processes make the Phased Approach an inappropriate solution.

We have attached a paper entitled, “North Carolina’s Coasts in Crisis: A Vision
for the Future,” by S.R. Riggs, et al., which addresses the processes of barrier island
formation, shoreline erosion, inlet creation, ocean overwash, climate change, and sea level
rise, their beneficial effects on the environment, and their detrimental effects on
infrastructure constructed on dynamic barrier islands. The paper is also available at:
http://www.coastal.geology.ecu.edu/NCCOHAZ/downloads/Coasts%20in%20Crisis%20
Booklet.pdf).

The authors have also penned a more detailed report entitled “NC Coasts in Crisis:
A Case Study,” which is scheduled for publication by the U.S. Geological Survey. One of
the authors, Dr. Stan Riggs, has written a third paper entitled, “Eye of a Human Hurricane:
Pea Island, Oregon Inlet, and Bodie Island, Northern Outer Banks, NC,” which is
scheduled to be published as part of a book by the Geological Society of America. Both
papers offer greater technical and scientific detail on the inappropriateness of the Phased
Approach in light of dynamic barrier island geography, climate change, and the predicted
associated sea level rise. These two papers are scheduled for publication in 2009, and we
ask that you refrain from issuing any Record of Decision until you have had a chance to
receive and review them.

a. Shoreline erosion

The FEIS, by utilizing historic annual average erosion rates, may underestimate
the amount of erosion that will occur and the projected shoreline movement through 2060
may be substantially conservative. In addition, sea level rise is also predicted to increase
erosion rates. Finally, by utilizing an average erosion rate as a prediction tool for the
shoreline, the FEIS fails to analyze adequately the importance of large or severe storm
events in shaping the proposed project area. Although the effect of Hurricane Katrina and
Hurricane Gustave on Gulf of Mexico barrier islands is still being evaluated, there is no
doubt that major weather events shape the barrier islands. Historically, major storm
events have a dramatic effect on the project area—creating inlets, increasing erosion. By
failing to account for the impact from severe weather events, the FEIS arbitrarily
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discounts the impacts of severe weather. Federal regulations require, however, that
environmental impact statements analyze reasonably foreseeable catastrophic events,
“even if their probability of occurrence is low.” 40 C.F.R. § 1502.22 (2005).

b. Inlet formation

Inlets are very high energy and difficult to predict. As the FEIS accurately
summarizes, experts have identified five potential inlet locations along Pea Island. The
FEIS ignores, however, the beneficial impacts to the environment of natural inlet creation,
migration, and closure. For example, during severe weather events, inlets act as release
valves, allowing storm surge that has entered the sound to exit. Inlets also help to protect
shallow sand shoals.

C. Ocean overwash

Ocean overwash is a natural and essential part of barrier island dynamics.
Overwash moves sand to the sound side of barrier islands. Over long time scales, these
processes enable barrier islands to respond to sea level rise by moving the island
landward. On shorter, multi-year time scales, overwash processes deposit sand and cause
landform changes, both of which are needed to maintain a healthy ecosystem for coastal
plant and animal species. Because ocean overwash is detrimental to the transportation
corridor, engineering practices such as artificial dune building, sand bags, and road
scraping are used to prevent or respond to ocean overwash. This deprives barrier islands
of the necessary resilience to respond to sea level rise and prevents habitat creation. The
FEIS does not analyze the environmental benefits from removing the transportation
corridor and allowing ocean overwash.

2. Endangered and threatened species

The FEIS states that a parallel bridge corridor is likely to adversely affect the
endangered leatherback sea turtle and piping plover and the threatened green sea turtle and
loggerhead sea turtle. FEIS at 4-120, 4-122 to 123, 4-124, 4-125.

To address the impacts on these species, NCDOT has agreed to take reasonable
and prudent measures as authorized in the Biological and Conference Opinions (USFWS
2008). While the FEIS states that a parallel bridge corridor is likely to adversely affect
these species, the Pamlico Sound Bridge alternative is not likely to adversely affect any
federally protected species. FEIS at 4-138.

The reasonable and prudent measures are not adequate to prevent impacts of a
long-term construction schedule, as is proposed in the Phased Approach, required long-
term nourishment, or any combination thereof. Furthermore, as discussed elsewhere, the
Phased Approach impermissibly interferes with the Fish and Wildlife Service’s ability to
manage the Refuge for the benefit of these species. These measures are designed to offset
immediate impacts and are wholly inadequate to address the substantive impacts from the
Phased Approach. It is of particular concern that the FEIS proposes any mix and match of
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short bridge construction, beach renourishment, and dune building. Each of these will
have specific impacts on protected species, such as the piping plover and sea turtles, as
well as impacts to the natural biota. Moreover, overwash is part of ecologically important
inlet creation, migration and closure and over time, helps to create new moist sand
intertidal feeding areas on the sound side. Without overwash, erosion continues to
threaten sound side wetlands. Limited overwash leads to loss of piping plover sound side
feeding habitat and nesting habitat and prevents natural maintenance of existing habitat by
increasing vegetative succession. Furthermore, the Phased Approach may result in a
steeper beach profile, reducing the available intertidal area.

3. Wetlands

The various bridge alternatives assessed in the FEIS all impact wetlands and will
require authorization under Section 404 of the Clean Water Act. The Pamlico Sound
alternative impacts on wetlands and the aquatic environment are 4.18 to 4.84 acres of
wetlands (depending on the terminus) including only .01 acres of CAMA wetlands. FEIS
at 4-94. Of the alternatives assessed, the Parallel bridge/road north/bridge south
alternative impacts by far the largest amount of wetlands: 78.2 acres of wetlands
including 11.8 acres of CAMA wetlands. FEIS at 4-96. The parallel bridge/all bridge
alternative impacts the second largest amount of wetlands: 12.3 acres of wetlands
including 2.2 acres of CAMA wetlands. Id. The parallel bridge/nourishment alternative
would impact an extensive but unquantified amount of wetlands and waters. While the
FEIS states that this alternative would impact 4.3 acres of wetlands including .3 acres of
CAMA wetlands, this estimate does not include extensive filling of near-shore waters
associated with the required nourishment. 1d. The FEIS states that 6.3 miles of beach will
be nourished every four years. FEIS at 2-609.

The Phased Approach would impact 3.1 acres of wetlands, including 0.3 acres of
CAMA coastal wetlands. FEIS at 4-96. This lower wetland impact appears to be based
on the assumption that sand movement will naturally fill wetlands prior to implementing
“phases” that include wetlands that currently exist. FEIS at 4-97. This assumption fails to
consider the impacts from construction of the phases and the timing of the phases.
Construction impacts from the Phased Approach include constructing a service road that
will be in service for decades. Also, when and where wetlands are naturally filled may or
may not be within the same time frame as construction of the Phased Approach.
Therefore, the FEIS may underestimate the wetland impacts by assuming that the Phased
Approach will occur in coordination with the natural erosion and overwash cycle.
Furthermore, if overwash occurs before a planned construction phase, the NC DOT will
push back any sand to recreate dunes and to stabilize NC 12. This action prevents the
natural filling of wetlands in the right of way, making it more likely that the actual
construction of the Phased Approach will require the fill of jurisdictional wetlands.
Again, these assumptions may underestimate the actual impact to wetlands from the
Phased Approach.

These impacts must be assessed and considered in the 404 permit review as a part
of the Phased Approach per 33 C.F.R. § 325.1 (d)(2):
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All activities which the applicant plans to undertake which are reasonably
related to the same project and for which a DA permit would be required
should be included in the same permit application. District engineers
should reject, as incomplete, any permit application which fails to comply
with this requirement. For example, a permit application for a marina will
include dredging required for access as well as any fill associate with
construction of the marina. 33 C.F.R. § 325.1 (d)(2).

The FEIS summarily dismisses these impacts and fails to evaluate the total
wetland impacts from the Phased Approach.

Section 404(a) of the CWA, 33 U.S.C. § 1344(a), authorizes the Secretary of the
Army, acting through the USACOE, to issue permits for the discharge of dredged or fill
materials into wetlands or other waters. Section 404(b)(1) of the CWA, 33 U.S.C. §
1344(b)(1), directs the Environmental Protection Agency to issue guidelines (“404(b)(1)
Guidelines™) defining the circumstances in which dredged or fill material may be
discharged into wetlands or other waters. The USACOE must deny applications for
section 404 permits if the discharge that would be authorized by the permit would not
comply with EPA’s 404(b)(1) Guidelines. 33 C.F.R. 8 320.4(a). The 404(b)(1)
Guidelines prohibit issuance of a permit where:

Q) There is a practicable alternative to the proposed discharge that
would have less adverse effect on the aquatic ecosystem, so long as
such alternative does not have other significant adverse
environmental consequences; or

(i)  The proposed discharge will result in significant degradation of the
aquatic ecosystem . . . ; or

(ili)  The proposed discharge does not include all appropriate and
practicable measures to minimize potential harm to the aquatic
ecosystem; or

(iv)  There does not exist sufficient information to make a reasonable
judgment as to whether the proposed discharge will comply with
these Guidelines.

40 C.F.R. §230.12(a)(3). An alternative to discharge to a wetland “is practicable if it is
available and capable of being done after taking into consideration cost, existing
technology, and logistics in light of overall project purpose.” 40 C.F.R. § 230.10(a)(2).
Where a discharge is proposed for a wetland or other special aquatic site, all practicable
alternatives to the proposed discharge which do not involve a discharge to the wetland
“are presumed to have less adverse impact on the aquatic ecosystem, unless clearly
demonstrated otherwise."” 40 C.F.R. 8 230.10(a)(3). “[T]he applicant and the [Corps] are
obligated to determine the feasibility of the least environmentally damaging alternatives
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that serve the basic project purpose. If such an alternative exists . . . the CWA compels
that the alternative be considered and selected unless proven impracticable.” Utahns for
Better Transp. v. U.S. Dept. of Transp., 305 F.3d 1152, 1188-1189 (10th Cir. 2002).
Furthermore, the total temporary and permanent biotic impacts (which include wetland
impacts) from construction of either of the phased approaches are not insignificant (48.5
acres temporary biotic impact, FEIS at 4-91). The Pamlico Sound Bridge is a practicable
alternative with the least impact on aquatic ecosystems and wetlands, and is the only
alternative assessed in the FEIS that may be fully permitted under Section 404.

IV.  The Phased Approach fails to address public access to the Refuge.

The FEIS identifies continued access to the Refuge as an area of concern. We
support continued public access to the Refuge, as long as access is compatible with
Refuge’s mission. Access is not contingent upon maintenance of NC 12 and many public
lands provide for public access in ways that are compatible with the nature of the public
lands and associated resources. We strongly recommend that access be accommodated
within a reasonable refuge management plan.

The Phased Approach, however, will not provide compatible access and will
severely limit or eliminate fishing, surfing, birding, and other resource dependent
activities. Because the Phased Approach eliminates Refuge resources that create the need
for adequate access, it is not a viable alternative.

V. The Phased Approach may not be able to be funded or comply with state or
federal legal requirements.

The FEIS fails to identify a preferred alternative. Instead, NCDOT proposes to
move forward with an initial phase—Dbuild a bridge substantially similar to the existing
Bonner Bridge—and then monitor, evaluate, and implement additional phases on an
indeterminate timeline. The initial phase standing alone cannot be legally permitted
because it violates federal and state laws including NEPA and the National Wildlife
Refuge Improvement Act. NCDOT and FHWA attempt to evade this legal hurdle by
proposing additional phases, but fail to provide adequate specificity to analyze the
alternatives or adequate legal assurances that any additional phases could be built. The
FEIS explicitly states that the construction of future phases is dependent on funding,
results of a shoreline monitoring program (currently undeveloped), and whether future
phases can be permitted pursuant to federal and state law. Thus, future phases could be
dramatically different or may not occur at all. Because this is a carte blanche approach,
the NEPA analysis is inadequate and the Phased Approach does not meet legal
requirements.

The FEIS and the merger process acknowledge the legal uncertainties surrounding
future phases. NCDOT’s summary of the merger process which identified phase | of the
Phased Approach as the least environmentally damaging practical alternative state, “[t]he
agencies concur, based on information available today, they cannot conclusively say that
permits or approvals will or will not be granted for these additional phases.” The FEIS
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also admits the permitting difficulties for additional phases (“Phases 11 to IV present
substantial challenges to obtaining permit approvals.”). By choosing the Phased
Approach, NCDOT and FHWA have locked in place a transportation corridor that will
need significant management for the life of the project and this management may not be
permitted pursuant to federal or state law. To evade this legal box, NCDOT simply states
that additional phases may or may not be built. This approach, however, ignores the
natural environment of Hatteras Island—once phase I is built, NCDOT must continue the
expensive and uncertain maintenance of NC 12. Whatever future measures are selected,
NCDOT will be left with only options that either cannot meet applicable legal
requirements or those that systematically destroy the Refuge.

VI.  Because the terminal groin is an essential component of the Phased Approach,
the effects from its removal or retention must be addressed in the FEIS and a
compatibility determination is required.

The current permit for the terminal groin is explicit that it is only valid for the
protection of the “existing Herbert C. Bonner bridge” and the permit terminates once the
groin is no longer used for that purpose. In anticipation of replacing Bonner Bridge,
NCDOT has two options: (1) comply with paragraph (17) of the permit, which requires
the removal of the terminal groin and restore the land to its original condition (2) or apply
for a new permit to maintain the terminal groin in its existing location. In order to comply
with federal law, a full NEPA analysis and a compatibility determination are required for
either option. The FEIS states the terminal groin is an essential part of the Phased
Approach and the Parallel Bridge but fails completely to assess the environmental impacts
of retaining the groin.

A. The FEIS is inadequate because the terminal groin is an essential part
of the Phased Approach and the effects from either retaining it or
removing it must be analyzed.

The FEIS states that the terminal groin will be required to be retained as part of the
Phased Approach. FEIS at 2-147. Because the terminal groin is an essential component
of the Phased Approach, the FEIS must analyze the impacts from either retention or
removal of the terminal groin. The CEQ Guidelines are clear: “proposals which are
related to each other closely enough to be, in effect, a single course of action shall be
evaluated in a single impact statement.” 40 C.F.R. § 1502.4(a). Circumstances in which
actions should be considered and evaluated together include:

¢ the situation in which one action “automatically trigger[s]” another action,

e the situation in which one action “cannot or will not proceed unless” another
action is “taken previously or simultaneously,”

e the situation in which two actions “are interdependent parts of a large action,
and
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e the situation in which two actions have “cumulatively significant
impacts.””

40 C.F.R. § 1508.25(a).

Breaking such actions ““into small component parts” to avoid reviewing them
together “is to engage in illegal ‘segmentation.”” New River Valley Greens v. U.S.D.O.T.,
No. 97-1978, 1998 U.S. App. LEXIS 22127, **8-9 (4th Cir. Sep. 10, 1998) (quoting 40
C.F.R. 1508.27(b)(7)). A hallmark of segmentation is an initial proposed action involving
“such a large and irretrievable commitment of resources that it may virtually force a larger
or related project to go forward notwithstanding the environmental consequences.”

Id. Building the Parallel Bridge is one such “irretrievable commitment of resources” that
will inevitably force later projects, even though their environmental effects are not
analyzed in the FEIS. These later projects include the re-permitting of the terminal groin,
as well as beach nourishment and relocation of NC 12 outside of the easement in response
to storm events, if later phases are not funded and cannot be implemented, as appears to
be likely.

Each of the four bullet-pointed criteria above aptly describes the relationship of the
construction of the replacement bridge (Phase I) to subsequent phases (the re-permitting
of the groin as well as either Phases 11 through IV or, if the state fails to be able to fund
them, then beach nourishment and relocation of sections of NC 12 as necessary in
response to storm events and erosion). Accordingly, the failure to consider the effects of
all the phases or projects together in one impact statement amounts to improper
segmentation.

The retention or removal of the groin will “significantly affect” the Refuge and the
FEIS must address those effects. “Significantly” includes an evaluation of the context of
the impact and the intensity of the impact. The intensity of the impact includes an
analysis of such criteria as the unique geography of the site, the level of controversy
surrounding the impacts, the uncertainty of the risks associated with the impact, whether
the impact is related to other actions, and adverse affects on endangered or threatened
species and associated habitat. See 40 C.F.R. 81508.27. The terminal groin significantly
impacts the Refuge in many ways, including stopping the southward migration of the
northern portion of Pea Island, producing sand accretion at the north end, and affecting
down drift erosion along the Refuge. Not only are there important issues relating to groin
induced erosion and whether the existing monitoring and mitigation requirements
adequately address sand quantity issues, but there also are important questions regarding
the quality and compatibility of sand that is placed on refuge beaches as part of a
replenishment project. These direct affects impact the quantity and quality of habitat

* An action will have a “cumulatively significant impact” if, although its individual effect is
minor, its effect is “collectively significant” when considered together with “other past, present,
and reasonably foreseeable future actions regardless of what agency or person undertakes such
action.” Western N.C. Alliance v. N.C. D.O.T., 312 F. Supp. 2d 765, 771 (E.D.N.C. 2003)
(emphasis in original).
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available within the Refuge. Any action, either removing the terminal groin or issuing a
new permit, will require an analysis of the impacts to the quantity and quality of the
habitat for the migratory birds, sea turtles, and other wildlife for which the Refuge was
established.

Furthermore, the NCDOT must address the impacts from the connected project of
replacing Bonner Bridge. NEPA requires considering the continued impacts from the
terminal groin and any action that “cannot or will not proceed unless other actions are
taken previously or simultaneously . . . [or] are interdependent parts of a larger action and
depend on the larger action for their justification.” 40 C.F.R. 8 1508.25 (a)(1). Likewise,
an impact of the Phased Approach is the artificial dune that runs the length of Pea Island,
with its adverse environmental impacts, will continue to exist until the roadway is
replaced in phases by a bridge on pilings as discussed in the FEIS. The terminal groin is
an essential component in the replacement of Bonner Bridge and impacts from the
terminal groin are intertwined with impacts related to the Phased Approach or other
Parallel approach alternatives.

Indeed, we understand that the FHWA agrees that the terminal groin is an essential
part of the Phased Approach Parallel Bridge and will not let federal funding for any part
of the project until a new permit is issued to retain the groin. If this is true, however,
FHWA has apparently been persuaded by NCDOT to segment the NEPA analysis for the
groin retention. 1f so, FHWA should reconsider this position as it constitutes an
acknowledged and unlawful segmentation of the NEPA analysis.

B. The Section 4(f) Evaluation is incomplete because it fails to analyze the
Refuge use and impacts resulting from retention of the terminal groin
under the Phased Approach alternative.

As discussed in section 11(A), supra, the Section 4(f) Evaluation does not address
the inevitable use of the Refuge that will result from retaining the terminal groin, which
does not lie within the existing NC 12 easement. The encroachment and adverse impacts
to the Refuge from the perpetual existence and maintenance of the terminal groin cannot
simply be ignored in the Section 4(f) analysis. Failure to address the use of the Refuge
resulting from retention of the terminal groin, which is integral to the Phased Approach,
further underscores the inadequacy of the Section 4(f) Evaluation and the indefensibility
of the conclusion reached therein, namely, that the Phased Approach is the least overall
harm alternative.

C. FWS must complete a compatibility determination for either retaining
or removing the terminal groin and it is unlikely that retaining the
terminal groin could be found to be compatible.

As discussed in more detail above, federal regulations related to wildlife refuges
have changed since the terminal groin was initially permitted. Congress passed the
National Wildlife Refuge Improvement Act (Act) in 1997. The Act prohibits permitting a
“new use of a refuge or expand[ing], renew[ing], or extend[ing] an existing use of a
refuge,” without a compatibility determination. 16 U.S.C. § 668ee. Because permitting
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the terminal groin is a part of the proposed use of the Refuge for a bridge built in phases to
eventually replace most of NC 12 through the Refuge, the compatibility determination
must assess both the permitting of the terminal groin and the phased bridge construction
through the Refuge. In order for the terminal groin to be retained, the compatibility
determination must conclude that the long-term impacts associated with the terminal groin
and the connected replacement of the Bonner Bridge “will not materially interfere with or
detract from the fulfillment of the mission of the System or the purpose of the refuge.” 16
U.S.C. § 668ee. The compatibility determination must be issued before a new permit and
must fully consider the impact on wildlife habitat, including the recently designated piping
plover critical habitat.

Retention of the terminal groin will also result in adverse modification of
designated piping plover critical habitat. The existing terminal groin occupies intertidal
habitat that is important to wintering piping plovers. Removal of the groin as required by
the permit if no longer necessary to protect the existing Bonner Bridge will make this
habitat available. Retention of the groin to protect a new Parallel Bridge will result in
adverse modification of critical habitat. In addition, retention of the terminal groin will
interfere with natural inlet processes that create habitat conditions that are beneficial to
piping plovers.

We recognize the need to replace Bonner Bridge and support construction of a new
bridge that provides dependable transportation to Hatteras Island, is environmentally
sound, and is economically reasonable. We support the Pamlico Sound Bridge corridor
alternative and believe that it satisfies these objectives.

Thank you for your consideration of our comments.

{ \ W (/L-“_._

J }He Yomgm@j_
Derb Carter =

Southern Environmental Law Center
On behalf of:

Desiree Sorenson-Groves
Vice-President for Government Affairs
National Wildlife Refuge Association
Sarah Hagedorn

Ocean Scientist
Environmental Defense Fund
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Appendix B: Road/Pea Island National
Wildlife Refuge/Cape Hatteras National
Seashore Timeline

The following timeline was assembled to help better understand the evolutionary relationship between the
transportation corridor (on Bodie and Hatteras Islands), the Cape Hatteras National Seashore and the Pea
Island National Wildlife Refuge. This timeline was developed by NCDOT and FHWA and shared with
the US Fish & Wildlife Service in a meeting on March 19, 2009 for review and comment. The timeline
was also provided to the Merger Team for the May 21, 2009 Merger team meeting.





Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source

1846 Oregon Inlet formed in a hurricane http://www.coastalguide.com/packet/oregoninletgetsname.shtml

1918 For the first time a road in the Project Area appears on an official map. U.S. Coast and Geodetic Survey map of Wimble Shoals to Ocracoke
However, the map only covers the section of Hatteras island from Inlet, 1918
Rodanthe to the south. http://dc.lib.unc.edu/cdm4/item_viewer.php?CISOROOT=/ncmaps&CI

SOPTR=948&CISOBOX=1&REC=10

1920s Tug and barge operation by Tillet over Oregon Inlet, sand roadway on PINWR CCP (2006) pp. 7, 25 & 39
islands Ethnohistorical Description of the Eight Villages adjoining Cape
“sand trail predated the refuge” Hatteras National Seashore and Interpretive Themes of History and
“automobiles appeared in the 1920s” Heritage, NPS (2005) at pp.20 and 84
“Cars appeared at Chicamacomico in the 1920s; when a private car
ferry opened at Oregon Inlet, villagers drove to the end of Pea Island
and caught the ferry to Bodie Island and on to Manteo.”

1929 N.C. enacts legislation consenting to acquisitions and condemnations Chap 163, s.1., codified at 8059(c) in the NC Code of 1939

by the U.S. to establish migratory bird sanctuaries and wild life refuges
in the State as required by the federal Migratory Bird Conservation Act
of 1929. This consent will allow the subsequent creation of PINWR in
1938.

1932 or 1933

A storm re-opens New Inlet on Pea Island (this inlet had closed in 1922)
“The 1933 storm opened the inlet, and the State of North Carolina built
a wooden bridge to Pea Island, the remnants of which can be seen
today, in 2004.”

Past Present and Future Inlets of the Outer Banks Barrier Islands, p.6
http://www.coastal.geology.ecu.edu/NCCOHAZ/downloads/Past%20P

resent%20and%20Future%20Inlets.pdf

Ethnohistorical Description of the Eight Villages adjoining Cape
Hatteras National Seashore and Interpretive Themes of History and
Heritage, NPS (2005) at p.75

May 1933 Sen. Josiah Bailey wrote to N.C. Governor Ehringhaus suggesting that | http://www.foresthistory.org/Fellowships/Senter.pdf
state officials petition the federal government to use public works money | p.346
to build a road south of Oregon Inlet

1933 N.C. Dept of Conservation and Development announced a “North http://www.foresthistory.org/Fellowships/Senter.pdf
Carolina Coastal Development Project”of dune building/reforestation p.348
work, a Hatteras Island highway, and a national coastal park.

1933 State Highway System Map shows no roads, but does show a N.C.State Highway Commission Map, 1933




http://www.coastalguide.com/packet/oregoninletgetsname.shtml

http://dc.lib.unc.edu/cdm4/item_viewer.php?CISOROOT=/ncmaps&CISOPTR=948&CISOBOX=1&REC=10

http://dc.lib.unc.edu/cdm4/item_viewer.php?CISOROOT=/ncmaps&CISOPTR=948&CISOBOX=1&REC=10

http://www.coastal.geology.ecu.edu/NCCOHAZ/downloads/Past%20Present%20and%20Future%20Inlets.pdf

http://www.coastal.geology.ecu.edu/NCCOHAZ/downloads/Past%20Present%20and%20Future%20Inlets.pdf

http://www.foresthistory.org/Fellowships/Senter.pdf

http://www.foresthistory.org/Fellowships/Senter.pdf



Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
toll ferry at Oregon Inlet and a free ferry at New Inlet http://dc.lib.unc.edu/cdm4/document.php?CISOROOT=/ncmaps&CIS
OPTR=759&REC=9

1934 An NPS survey recommends a hard surface road to Oregon The Creation and Establishment of Cape Hatteras National Seashore:
Inlet, and an oiled road from Oregon Inlet to Hatteras Inlet. The Great Depression through Mission 66, NPS, p.14-15

1934-1941 CCC implements dike construction, dune enhancement, water control PINWR CCP (2006) p. 9
structure installation, plantings, fencing, maintaining truck trails, etc.
“The North Carolina Beach Erosion Control Project formally began on The Creation and Establishment of Cape Hatteras National Seashore:
October 11, 1934, when CCC Camp Virginia Dare was established near | The Great Depression through Mission 66, NPS, p.12-13; see also
Manteo.” p.27
“On April 15, 1936, the CCC Camp at Manteo was turned over to the U.S
Agricultural Department’s Biological Survey, and enrollees worked on lan
then being acquired for a wildlife sanctuary on Peas Island.”
“WPA laborers also built a new road in Chicamacomico from Ethnohistorical Description of the Eight Villages adjoining Cape
topsoil collected from north Rodanthe; villagers with memories Hatteras National Seashore and Interpretive Themes of History and
of World War | jokingly referred to it as “Burma Road.” Heritage, NPS (2005) at p.105; see also pp. 223 and 481.

September The second hurricane in a month strikes the Outer Banks, causing “The Creation and Establishment of Cape Hatteras National

1933 severe beach erosion, especially near Cape Point on Hatteras Island, Seashore: The Great Depression through Mission 66 (NPS 2007)”,

some of which is owned by the Phipps family. Subsequently, the family
decides to donate the land for use in the establishment of Cape
Hatteras State Park, envisioned as the core of a larger future national
park.

Appendix A

January 1934

The Daily Advance announces that the federal government was
planning to put four or five thousand men to work on erosion control on
the Outer Banks.

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A

1934

N.C. Highway Commission begins subsidizing Tillet's ferry across
Oregon Inlet

PINWR CCP (2006) p. 39
and http://www.ncbeaches.com/Features/Attractions/Ferries/

October 1934

The “North Carolina Beach Erosion Control Project” formally begins with
the establishment of CCC Camp Virginia Dare near Manteo.

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A

May 1937

PINWR authorized by Congress

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”, p.




http://dc.lib.unc.edu/cdm4/document.php?CISOROOT=/ncmaps&CISOPTR=759&REC=9

http://dc.lib.unc.edu/cdm4/document.php?CISOROOT=/ncmaps&CISOPTR=759&REC=9

http://www.ncbeaches.com/Features/Attractions/Ferries/



Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
27
August 17, Congress passed legislation that will establish CHNSRA once 10,000 50 Stat. 669
1937 acres of land is donated. PINWR continues as a refuge under the “The Creation and Establishment of Cape Hatteras National
Secretary of Agriculture, but will also be part of CHNSRA and shall be Seashore: The Great Depression through Mission 66 (NPS 2007)”,
administered for recreational uses not inconsistent with the refuge Appendix B
purposes, by the NPS.
1937 CCC crews from Camp Virginia Dare excavated a series of artificial “The Creation and Establishment of Cape Hatteras National
ponds after first building a line of barrier dunes for their protection. Seashore: The Great Depression through Mission 66 (NPS 2007)”,
p.27
1938 Dare County Map shows a toll ferry across Oregon Inlet State Highway and Public Works Commission and Federal Works

and unimproved road the length of PINWR, with three “highway bridges”
crossing New Inlet

Agency map, 1938
http://dc.lib.unc.edu/cdm4/item viewer.php? CISOROOT=/ncmaps&Cl

SOPTR=471&CISOBOX=1&REC=21

January 1938

Early NPS surveys recommended “restricted driving along the ocean
beach when and where consistent with other uses,” but also
recommended roads because, as the caption on this photo noted, “auto
travel on the sand roads is difficult and severe on mechanical parts.”
(“Report on Recommendations for Boundaries of the Cape Hatteras
National Seashore,” (NPS, January 1938))

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)", p.
12

March 1938 NPS issues a prospectus for the Seashore that expresses a desire for Prospectus of Cape Hatteras National Seashore, 1938
no road construction between Oregon and Hatteras Inlets
April 8, 1938 | PINWR established by Executive Order 7864 3 Fed. Reg. 734 (April 8, 1938)
PINWR CCP (2006) p. 7
April — U. S. Secretary of Agriculture acquired the land for PINWR through Deed Book 19, Page 451-453, Dare County, North Carolina; Deed

October 1938

condemnation actions. In some instances the land is taken subject to
existing roads; and subject to N.C.’s rights to construct and maintain

canals, to deposit dredged material, to construct jetties, and to plant

grass to prevent the shifting of sands.

Book 21, Page 81-86, Dare County, North Carolina.

March 1939

NC passes legislation establishing the N.C. Seashore Commission

“Chapter 257, Public Laws of North Carolina, 1939




http://dc.lib.unc.edu/cdm4/item_viewer.php?CISOROOT=/ncmaps&CISOPTR=471&CISOBOX=1&REC=21

http://dc.lib.unc.edu/cdm4/item_viewer.php?CISOROOT=/ncmaps&CISOPTR=471&CISOBOX=1&REC=21



Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
needed to assemble the land that must be donated to the U.S. in order
to establish the CHNSRA. The law expressly conditions all
conveyances of land upon N.C. retaining its rights to title and control of
existing highways and roads and to construct future roads as needed
1940 The Bureau of Biological Survey, which was under the Department of 54 Stat. 1232
Agriculture, is combined with the Bureau of Fisheries to form the Fish
and Wildlife Service. The FWS is placed under the Department of
Interior
December Beach erosion controls stops (WWII) “The Creation and Establishment of Cape Hatteras National
1941 Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A
1942 N.C. Highway Commission reimburses Tillet for ferry, tolls eliminated PINWR CCP (2006) p. 39
and http://www.ncbeaches.com/Features/Attractions/Ferries/
March 1945 | After oil companies become interested in the Outer Banks, the North “The Creation and Establishment of Cape Hatteras National
Carolina General Assembly authorizes discontinuance of land Seashore: The Great Depression through Mission 66 (NPS 2007)”,
acquisition efforts for the seashore for two years. Appendix A
Late 1940s Paved roads link Hatteras Island villages “The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)", p.
131
1949 Associate NPS Director Demeray states that “the Service no longer The Creation and Establishment of Cape Hatteras National Seashore:
opposes road construction on the Outer Banks.” The Great Depression through Mission 66, NPS, pp.79, 82-85
NPS Chief of Land and Recreational Planning Division Wirth
“emphatically assures locals that the Park Service fully realized that the
communities along the banks would have to be served, and will
cooperate fully with the State in providing roads.” Six months later Wirth
says “we are in favor of the road which the state is building.”
May 1950 P.L. 81-516, The River and Harbor Act of 1950 authorized the Corpsto | GAO Oregon Inlet Jetty Project (2002)
dredge the ocean bar navigation channel to a depth of 14 feet at http://www.gao.gov/new.items/d02803.pdf
Oregon Inlet (dredging didn’t occur until 1962)
1950 Tillet sells ferry service to State PINWR CCP (2006) p. 39
October, 29 Congress (PL-229) authorized the Secretary of Interior: Pub.Law 229, 65 Stat. 661




http://www.ncbeaches.com/Features/Attractions/Ferries/

http://www.gao.gov/new.items/d02803.pdf



Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
1951 "...to convey to the State of North Carolina a permanent easement for NCDOT ROW Notebook for Bonner, Tab 7
the construction of a public road (together with rights for such other
uses as may be customary or necessary in the State of North Carolina
in connection with the construction or operation of such a road) through
the Pea Island National Wildlife Refuge in Dare County, North Carolina,
and to accept in return therefore the conveyance of any rights-of-way,
easements, or other rights in or claims to land owned by the State of
North Carolina not needed for use in the construction or operation of
such road."
1951 State constructs clay-surface road PINWR CCP (2006) p. 39
1952 Paved road through Pea Island PINWR CCP (2006) p. 39
December Deeds, conveying NC property to the U.S. for the Seashore, subjectto | NCDOT ROW Notebook for Bonner, Tab 9
1952 - July NC'’s rights to existing and future roads as necessary.
1953
December The Cape Hatteras Seashore Commission recommends unanimously to | “The Creation and Establishment of Cape Hatteras National
1952 Gov. Scott that he transfer several thousand acres of state-owned lands | Seashore: The Great Depression through Mission 66 (NPS 2007)”,
in Dare and Hyde Counties under three deeds to the United States to Appendix A
create the first national seashore. The Council of State approves and
Governor Scott formally conveys the property to the federal NCDOT ROW Notebook for Bonner, Tab 8
government. Deed, conveying NC property to the U.S. for the
Seashore.
January Seashore established by Order of the Secretary of Interior 18 Fed. Reg. 366 (Jan. 12, 1953)
12,1953 “The Creation and Establishment of Cape Hatteras National Seashore:
The Great Depression through Mission 66 (NPS 2007)", p.220
May 1953 State operation of ferry begins “The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
p.131
April 1953 US Navy (through NPS) provides one LCU for state ferry “The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A
May 1954 State quitclaims to the United States all interest that it had on PINWR, NCDOT ROW Notebook for Bonner, Tab 10






Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date

Action

Source

excepting a previously granted 100 foot permanent easement for right of
way to operate and maintain the recently constructed road. We have no
record of the U.S. accepting this grant.

July 1954

DOI conveyed a permanent easement in two parcels of land for the
construction, operations, and maintenance of a public road across the
PINWR. The easement to the State described a parcel of land as a
strip of land measuring 100 feet wide, being 50 feet on both sides of a
referenced center line. The easement also stated that nothing within
the document was to limit or impair the right of the United States to
continue to use the property for its intended purposes “not inconsistent
with the construction, operation, and maintenance of a public highway
thereon.” The easement also provided for the construction, operation,
and maintenance of a parking area and facilities for a ferry landing to be
used in connection with the public road.

NCDOT ROW Notebook for Bonner, Tab 11

1954

US Navy (through NPS) provides two more LCUs for ferry

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
p.132

May 26, 1955

Deed, conveying NC property to the U.S. for the Seashore, subject to
NC'’s rights to existing and future roads as necessary.

NCDOT ROW Notebook for Bonner, Tab 12

February
1956

Special Use permit from DOI to NCDOT for road in Seashore near
Ocracoke Village. It acknowledges that the permit does not relinquish
N.C.’s rights as reserved in the 1939 statute creating the Seashore
Commission

NCDOT ROW Notebook for Bonner, Tab 13

February
1956

NPS Director Wirth met with North Carolina Gov. Luther B. Hodges, the
state highway commissioner, congressional representatives, and others
to discuss beach erosion control, roads, and Mission 66, which as
separate projects were becoming increasingly entwined. All wanted the
NPS erosion control program to pick up where it had left off in 1941, but
the Park Service wanted state assistance. Wirth noted that North
Carolina was responsible for protecting its roads through the park and
that meant going beyond the basic right-of-way...”

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
p.174
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Date Action Source

April 1956 Return of property to NC from DOI that was previously conveyed, but NCDOT ROW Notebook for Bonner, Tab 14
not in Seashore

August 1956 | Congress amends the act of August 21, 1954, to extend its authority to | “The Creation and Establishment of Cape Hatteras National

Cape Hatteras National Seashore. The amendment essentially Seashore: The Great Depression through Mission 66 (NPS 2007)”,
classifies the seashore as a national park for the purposes of the act, Appendix A

which allows the Park Service to use up to $250,000 to complete the
acquisition of in-holdings within the boundary of Cape Hatteras National
Seashore. This authority allows Wirth to pay down the Worth judgment
but the Service calculates the need for an additional $400,000.

November Final Mission 66 Prospectus for Cape Hatteras National Seashore “The Creation and Establishment of Cape Hatteras National
1956 approved by Director Wirth. Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A
http://narademo.umiacs.umd.edu/cgi-in/isadg/viewitem.pl?item=10474
September The North Carolina Council of State approves Director Wirth’s request “The Creation and Establishment of Cape Hatteras National
1957 for an additional $200,000 in aid to complete land acquisition efforts at Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Cape Hatteras. Wirth is notified on October 22, 1957. Appendix A
1957-1958 The NPS constructs a road, parking areas, and campgrounds on both NPS Memorandum of 12/13/57 “Additional Construction Needs at
sides of Oregon Inlet Cape Hatteras to Complete Current Project and Place in Condition for
Visitor Use”

April 1958 DOl and NCDOA letters for submerged lands for inclusion in the Cape | NCDOT ROW Notebook for Bonner, Tab 16
Hatteras National Seashore

August 1958 | As part of the creation of the Cape Hatteras National Seashore, the NCDOT ROW Notebook for Bonner, Tab 17
United States then realized that it had failed to acquire all of the lands
within the boundaries designated as Cape Hatteras National Seashore
(including the PINWR area). Specifically, the lands located between the
low and high tide water lines as well as submerged land in the Oregon
Inlet and several islands all of which belonged to North Carolina.
Therefore, by deed, North Carolina conveyed these lands to the United
States and again expressly reserved the right to operate and maintain
the roadway as the State deemed necessary:

“...[T]he State of North Carolina and its subdivisions expressly retain




http://narademo.umiacs.umd.edu/cgi-in/isadg/viewitem.pl?item=10474



Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
title to and control of all public roads and highways now laid out or
established over and upon said lands, and the further right to lay out
and establish over and upon said lands such other highways and roads
as shall be deemed necessary by the State of North Carolina...”
September Hurricane Helene hits Cape Hatteras with 100 mile per hour winds, “The Creation and Establishment of Cape Hatteras National
1958 tearing up the new road and destroying some 75 percent of the dune Seashore: The Great Depression through Mission 66 (NPS 2007)”,
stabilization work completed on Ocracoke Island. Appendix A
March 11, The Solicitor of the U.S. Dept of Interior files a Declaration of Takingto | NCDOT ROW Notebook for Bonner, Tab 18
1959 quiet title, for all of CHNSRA on Hatteras Island. The action is for a fee
simple subject to existing valid reservations, public roads, highways,
and easements for public utitlities. The Court grants the requested title
on March 17, 1959.
Late 1950s- USFWS constructs three man-made impoundments on PINWR PINWR CCP p.25
early 1960s
September Hurricane Donna hits the Outer Banks with winds up to 123 miles per “The Creation and Establishment of Cape Hatteras National
1960 hour causing extensive damage to the dune system on Ocracoke Island | Seashore: The Great Depression through Mission 66 (NPS 2007)”,

and scattered damage to dunes, buildings, roads, walks and vegetation
throughout the park.

Appendix A

January 1961

Special Use permit from DOI to NCDOT for road on Bodie Island at
Oregon Inlet in Seashore. The permit notes that the N.C. State Highway
Commission and NPS will consider exchanging the lands covered by
the permit for land used for the present ferry and approach road.

NCDOT ROW Notebook for Bonner, Tab 19

July 1961

“All members of the [Master Plan Study Team] were concerned with the
fact that it is difficult to see the ocean,” said Superintendent Gibbs in
July 1961. According to Gibbs, “the continued development of the dune
stabilization program and establishment of vegetative cover give the
visitor the feeling of traveling in a vacuum where it is impossible to view
the seashore, which is the primary reason for coming to the park.” To
rectify this problem, the Master Plan Study Team proposed to construct
a scenic bypass road somewhere along the middle of Hatteras Island
that might for a mile or so provide a direct ocean view from the

“The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
p.169
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Date

Action Source

roadway.698

Some elevated platforms would be constructed, especially in the Pea
Island Refuge where terrain features facilitated the enterprise, but the
scenic drive was not to be. The expense and inefficiency of maintaining
an unprotected road so close to the ocean was not feasible, and the
lack of ocean views from the road remains an issue at the seashore to
the present time. (“The Creation and Establishment of Cape Hatteras
National Seashore (2007)")

August 1961

NPS issued a press release discussing its support for congressional “The Creation and Establishment of Cape Hatteras National
legislation that would allow the agency to help the state of North Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Carolina build a bridge across Oregon Inlet...The Park Service was p.190

interested in helping to pay for the bridge, which reversed its early
position, if for no other reason than the congestion generated frequent
criticism both by the public and in the press...The Park Service
acknowledged that such a bridge was a long-sought goal of the state
and those living in the Outer Banks but was a cost beyond their means.
NPS staff also realized what a benefit it would be for the park and its
visitors to have the bottleneck at Oregon Inlet eliminated. Three
guarters of the bridge was to be paid by the U. S. Government through
NPS and Bureau of Public Roads accounts... *

March 1962 The “Ash Wednesday” Storm, a “nor’easter,” opens an inlet north of “The Creation and Establishment of Cape Hatteras National
Buxton on Hatteras Island which takes the Army Corps of Engineers Seashore: The Great Depression through Mission 66 (NPS 2007)”,
one year to repair. Appendix A
1962 USACE begins dredging Oregon Inlet (later occurs every year) http://www.publicaffairs.noaa.gov/releases2003/may03/noaa03r126b.
html
October 11, Congress authorizes the Interior Department to contribute $500,000 Pub.Law 87-799, 76 Stat. 909 (Oct. 11, 1962) and Senate Report
1962 toward the cost of constructing a bridge across Ocracoke Inlet, the 2158, Sept 26, 1962.
purpose being “to facilitate visitor travel within the Cape Hatteras “The Creation and Establishment of Cape Hatteras National
National Seashore.” The remainder is to be funded with Federal-Aid Seashore: The Great Depression through Mission 66 (NPS 2007)”,

Highway funds using the normal 50 percent pro-rata share. The State Appendix A
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Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
will own and maintain the bridge. The Assistant Secretary of Interior
wrote a letter supporting this bill based on the State’s secondary system
and ferries being the sole access for the entire Seashore. He called the
bridge “a basic park feature.”
1962 Bridge over Oregon Inlet begins construction. NPS issues a special use | NCDOT ROW Notebook Tab 20.
permit to N.C. for a construction staging area and construction access. | “The Creation and Establishment of Cape Hatteras National
Seashore: The Great Depression through Mission 66 (NPS 2007)”,
page 193
1962 Part of NC 12 on PINWR washes away, North Carolina coordinated with | Deed Book 116, Page 200, Dare County, North Carolina
the U.S. Department of Interior to relocate the road
1962-1965 USACE maintained the Oregon Inlet channel using hopper dredges, http://www.publicaffairs.noaa.gov/releases2003/may03/noaa03r126b.
which remove dredged sand from the area. html
July 1963 NPS Special Use Permit No. CAHA-3-63 for construction of bridge NCDOT ROW Notebook for Bonner, Tab 22

October 1963

United States conveyed a Deed of Easement to the State for the
relocated portion of NC 12

NCDOT ROW Notebook for Bonner, Tab 23

1963 Ferry service over Oregon Inlet ceases PINWR CCP (2006) p. 39

September Hurricane Gladys causes extensive damage to the seashore with high “The Creation and Establishment of Cape Hatteras National

1964 waves and winds at 55 mph and gust up to 68 mph. Many dunes Seashore: The Great Depression through Mission 66 (NPS 2007)”,
destroyed on Pea Island and around Oregon Inlet, including those Appendix A
protecting new Bonner bridge.

1965-1982 USACE maintained the Oregon Inlet channel primarily by using sidecast | http://www.publicaffairs.noaa.gov/releases2003/may03/noaa03r126b.
dredges, which redeposit sand adjacent to the dredged area. html

1966 National Wildlife Refuge Administration Act of 1966 establishes refuge http://www.fws.gov/laws/lawsdigest/nwrsact.html
authority and addresses management of refuges. The law requires uses
of refuges to be compatible with the purpose of the refuge

February FWS grants a right of entry to the State via a letter, to construct a NCDOT ROW Notebook for Bonner, Tab 24

1967 relocated section of NC12 in PINWR

March 1967 Special Use permit from DOI to NCDOT for relocation of NC between NCDOT ROW Notebook for Bonner, Tab 25

mileposts 38 and 40.
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Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
September Special Use permit from DOI to NCDOT for areas along NC 12 to be NCDOT ROW Notebook for Bonner, Tab 26
1970 provided for gulls to break open shellfish
December Congress authorizes dual jetty system for Oregon Inlet http://www.publicaffairs.noaa.gov/releases2003/may03/noaa03r126b.
1970 html
April 1973 Special Use permit from DOI to NCDOT for relocation of NC 12 near NCDOT ROW Notebook for Bonner, Tab 28

Buxton
June 1973 Letter from DOI/NPS to NCDOT stating that Special Use Permits are NCDOT ROW Notebook for Bonner, Tab 27
adequate for the relocation of NC 12 and that exchange of fee titles is
not required. Acknowledges that the State’s original right of way is
owned in fee, and that future relocations will be needed after future
storms.
September NPS briefing statement is issued to explain the termination of erosion “The Creation and Establishment of Cape Hatteras National
1973 control program in the Outer Banks Seashore: The Great Depression through Mission 66 (NPS 2007)”,
Appendix A
July 1975 MOA between NPS & USFWS to work together to manage PINWR & PINWR CCP (2006) p. 9
Seashore
February Special Use permit from DOI to NCDOT for NC 12 near Ocracoke NCDOT ROW Notebook for Bonner, Tab 30
1976
March 1977 Special Use permit from DOI to NCDOT for ferry boat landing in NCDOT ROW Notebook for Bonner, Tab 31
Ocracoke
June 1977 Special Use permit from DOI to NCDOT for Ocracoke Ferry information | NCDOT ROW Notebook for Bonner, Tab 32
signs at Whalebone Junction
September Special Use permit from DOI to NCDOT for State Highway Maintenance | NCDOT ROW Notebook for Bonner, Tab 33
1977 area near Silver Lake Marina
May 1979 Special Use permit from DOI to NCDOT for turning lanes to/from NC 12 | NCDOT ROW Notebook for Bonner, Tab 35
to Cape Point Lighthouse area
September Letter from NCDOT to Superintendent for Cape Hatteras referencing NCDOT ROW Notebook for Bonner, Tab 36
1979 width of right-of-way through Cape Hatteras National Sea Shore.
September Draft Cooperative Agreement on NC 12 Right —of-way *3-14-88 — NCDOT ROW Notebook for Bonner, Tab 37
1980 Special Use Permit No. SERO-CAHA-5700-051 for relocation of 1.9
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Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
miles and dune reshaping on North end of Ocracoke Island.
July 1981 Interior Secretary denies permits for the USACE jetty project at Oregon | http://georgewbush-
Inlet and states that this decision is based on the project’s whitehouse.archives.gov/ceqg/ceq_chronol 2001.pdf
incompatibility with use of NPS and FWS lands. The Secretary directs
the FWS and NPS to work with the Corps to develop an alternative to GAO Oregon Inlet Jetty Project (2002)
the jetties. http://www.gao.gov/new.items/d02803.pdf
December Special use permit NCDOT ROW Notebook for Bonner, Tab 38
1986
1987 Amended MOA between NPS & USFWS to work together to manage PINWR CCP (2006) p. 9
PINWR & Seashore
April 1988 permit from DOI/FWS to NCDOT for 11.7 acres of Refuge for Highway NCDOT ROW Notebook for Bonner, Tab 40
permanent ROW and .088 acres for temporary drainage easement.
April 1988 Modification Request for Permit #56-87. NCDOT ROW Notebook for Bonner, Tab 41
May 1988 Special Use Permit NCDOT ROW Notebook for Bonner, Tab 42
March 1989 Special Use Permit & License for NON Federal Use of Real Property NCDOT ROW Notebook for Bonner, Tabs 43 & 44
May 1989 License for NON Federal Use of Real Property NCDOT ROW Notebook for Bonner, Tab 45
June 1989 FWS issues a right-of-way permit to the North Carolina Department of http://georgewbush-
Transportation for constructing a terminal groin on the north end of Pea | whitehouse.archives.gov/ceqg/ceq _chronol 2001.pdf
Island National Wildlife Refuge to protect the bridge over Oregon Inlet.
FWS notes that “it is in our mutual interest” because if the erosion GAO Oregon Inlet Jetty Project (2002)
continued unabated, both NC12 and the refuge’s waterfowl http://www.gao.gov/new.items/d02803.pdf
impoundments would be threatened. Two days later, the Corps issues
permits for construction. NCDOT ROW Notebook for Bonner, Tab 46
November North Carolina awards a contract for construction of the terminal groin to | GAO Oregon Inlet Jetty Project (2002)
1989 reduce erosion at north end of Pea Island and protect Bonner Bridge http://www.gao.gov/new.items/d02803.pdf

using the Corps’ design for a 3,125-foot structure with the same
dimensions and same location as the landward section of the proposed
south jetty.

October 1990

Barge collides with Bonner Bridge

http://www.outerbanks.com/oregoninlet/bonner-bridge-down.shtml
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Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
November Congress directs USDOT to transfer title to the Coast Guard property on | Pub.Law 101-591, 104 Stat. 2941 (November 11, 1990)
16, 1990 Pea Island to North Carolina
March 1991 Terminal Groin construction completed GAO Oregon Inlet Jetty Project (2002)
http://www.gao.gov/new.items/d02803.pdf
March 1993 Letter with permit for terminal groin for beach nourishment NCDOT ROW Notebook for Bonner, Tab 47
Early 1990s USACE maintained the ocean bar channel using ocean certified pipeline | NOAA News Release 2003
dredges that deposited the dredged material on Pea Island between 1 http://www.publicaffairs.noaa.gov/releases2003/may03/noaa03r126b.
and 2 miles south of Oregon Inlet. html
April 1995 Right of Way Permit for realigning, operating and maintaining NC DOT | NCDOT ROW Notebook for Bonner, Tab 50
State Hwy NC12 across a portion of PINWR
May 5, 1995 | FWS issues a Finding of No Significant Impact to the environment for Exhibit D, tab 50
the 3.3 mile road relocation in PINWR; and also a compatibility
determination under the Refuge Act
June 1995 Special Use Permit for NC 12 relocation (3.3 miles) NCDOT ROW Notebook for Bonner, Tab 49
1995 Sand mining by NCDOT PINWR CCP (2006) p. 50
1996 First piping plover nest on Pea Island PINWR CCP (2006) p. 50
October 9, National Wildlife Refuge System Improvement Act of 1997 mandates http://www.fws.gov/Northeast/planning/downloads/NWRSimprovemen
1997 CCP for refuges, and clarifies the compatibility requirement. Legislative | tact.pdf
history indicates “There are numerous existing rights-of-way on National | Pub.Law 105-57 (October 9, 1997)
Wildlife Refuge System lands for roads, oil and gas pipelines, electrical | House Report 105-106 (May 21, 1997)
transmission, communication facilities, and other utilities. The
Committee does not intend for this Act to in any way change, restrict, or
eliminate these existing rights-of-way, whether established by easement
or permit, or to grant the USFWS any authority that does not already
exist to do so.”
July 2001 USFWS designates critical habitat for piping plover Federal Register: http://ecos.fws.gov/docs/federal _reqister/fr3775.pdf

April 1999

FHWA and FWS enter into an Interagency Agreement Relating to Public

http://www.fhwa.dot.gov/agreements/documents/hflelagr.htm
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Timeline of Events Related to Transportation, Cape Hatteras National Seashore & Pea Island National Wildlife Refuge (3.17.09)

Date Action Source
Roads on the National Wildlife Refuge System
July 2002 DOl issues two Special Use Permits—one by NPS and one by GAO Oregon Inlet Jetty Project (2002)

USFWS—to the USACE to construct a wider channel on the north side | http://www.gao.gov/new.items/d02803.pdf
of the inlet, which would remove over 400 feet of the Bodie Island
barrier spit within the Cape Hatteras National Seashore and deposit the
1 to 2 million cubic yards of dredge spoil on the oceanfront beaches of
Pea Island. The construction would eliminate approximately 4 acres of
wetlands, for which compensatory mitigation will be provided in the form
of enhanced wetland habitat for migratory shorebirds elsewhere on the
Bodie Island spit.

2004 Court removes designation of critical habitat Cape Hatteras Access Preservation Alliance v. U.S. Department of
Interior (344 F. Supp. 2d 108 (D.D.C. 2004)

2004 Power line relocated on PINWR (most recent) PINWR CCP (2006) p. 44

September PINWR CCP approved PINWR CCP (2006)

2006

November USFWS designates critical habitat for piping plover Federal Register: http://frivebgate.access.gpo.gov/cgi-

2008 bin/getdoc.cqi?dbname=2008 reqister&docid=fr210c08-8

January 27, N.C. DOT completes is property surveys, establishing the current Memorandum from Charles Brown to Lori Kroll

2009 centerline of NC12, the southern boundary of PINWR, and the

movement of the NC12 alignment over time
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Appendix C: Historic-related Conceptual
Design Modifications

Road North/Bridge South and All Bridge Alternatives. The Rodanthe bridge portion of these
alternatives was revised to locate the intersection with NC 12 approximately 530 feet (161.5 meters) north of the
Rodanthe Historic District. The southern terminus is a curved intersection, similar to that designed for the
Pamlico Sound Bridge Corridor with Curved Rodanthe Terminus considered in the FEIS. NC 12 traffic would
be at-grade as it enters the Rodanthe Historic District. The section of NC 12 roadway between the southern
terminus of the bridge portion north to the Refuge border would be maintained as a service road to provide
property access to homes and businesses north of the bridge. The original alignment terminated within the
district and had been developed for the 2005 SDEIS prior to a revision to the district boundaries with SHPO
concurrence in 2006. Moving the alternative from the historic district places the southern terminus of the
alternative between the 2050 and 2060 high erosion shoreline. This location does not achieve the project
objective of an at-grade NC 12 being no closer than 230 feet west of the 2060 high erosion shoreline. However,
NC 12 could be relocated again if the 2060 high erosion shoreline were to occur. The 2060 high erosion
shoreline places almost all of the Chicamacomico Life Saving Station and approximately one-half of the
Rodanthe Historic District in the Atlantic Ocean. Therefore, should a further relocation of NC 12 be needed
under those conditions, the historic resource issue also is no longer expected to exist at that time. The northern
terminus of the Rodanthe area bridge with the Road North/Bridge South and the All Bridge alternatives would
remain the same, with bridging beginning approximately 2 miles (3.2 kilometers) north of the Refuge’s southern
boundary and extending into Pamlico Sound before rejoining NC 12 in Rodanthe.

Phased Approach/Rodanthe Bridge Alternative. The original design of the Phased Approach/Rodanthe
Bridge Alternative included a bridge in Rodanthe that was contained within the existing 100-foot (30.5-meter)
easement, with one-way service roads on either side of the bridge being used to provide local access. The
alternative terminated approximately 1,560 feet (475.5 meters) south of the Rodanthe Historic District. The
bridge was within the district boundaries and adjacent to the boundary of the Chicamacomico Life Saving
Station. Because of the visual impacts of the bridge, as well as concerns over the impact of the associated
change in access both to the Chicamacomico Lifesaving Station and across the Rodanthe Historic District, the
Rodanthe area bridge was shortened to stop at a point approximately 420 feet (128.0 meters) north of the
district. The southern end of this bridge would not be brought down to grade; instead, traffic would access the
bridge via a two-lane ramp on the west side of the bridge. NC 12 traffic would be at-grade through the Rodanthe
Historic District.

The main bridge would not be brought down to grade because of the risk of shoreline erosion. It is the goal of
the project to move NC 12 or place it on a bridge such that the at-grade portions of NC 12 would be unaffected
under high erosion conditions in 2060. In order to keep the bridge outside the Rodanthe Historic District, it must
drop below the elevation of the storm surge in the general area of the 2020 high erosion shoreline and reach
existing grade between the 2040 and 2050 high erosion shorelines. Thus, placing this ramp back to grade on one
side and continuing the bridge at full height above the storm surge to a point between the 2040 and 2050 high
erosion shorelines would reduce the risk to NC 12 of high erosion or an island breach. If high erosion rates
manifest themselves or a breach occurs that puts the ramp-to-grade at risk, then a new ramp could be built off
the full height bridge and/or the full height bridge could be extended as originally proposed. Again, the 2060
high erosion shoreline places almost all of the Chicamacomico Life Saving Station and approximately half of
the Rodanthe Historic District in the Atlantic Ocean. Therefore, should further extensions of an NC 12 bridge be
needed under those conditions, the historic resource issue also is no longer expected to exist at that time. The
northern terminus of the Rodanthe bridge with the Phased Approach/Rodanthe Bridge Alternative would remain
the same; bridging would begin at a point north of the Rodanthe ‘S’ Curves Hot Spot within the Refuge and
extend south into Rodanthe while remaining within the existing 100-foot (30.5-meter) easement.
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December 19, 2008
Minutes: November 13, 2008 Merger Team 2A/4A Meeting for Bonner Bridge

Don O’Toole NCDOT - Geotechnical Engineering Unit
John Page Parsons Brinckerhoff
Bobby Norburn Parsons Brinckerhoff

The meeting started at 3:00 p.m. in the Board Room of the NCDOT Transportation Building.
Bill Biddlecome began the meeting by informing the attendees that the purpose of today’s
meeting was to seek Merger Team concurrence on Concurrence Points 2A (Bridging Decisions
and Alignment Review) and 4A (Avoidance and Minimization). He then asked the attendees
to introduce themselves before turning the meeting over to Beth Smyre for NCDOT’s
presentation of the Merger Meeting Packet.

Beth Smyre said that the purpose of today’s meeting was to seek concurrence only on Phase |
(Oregon Inlet bridge) of the LEDPA for the Bonner Bridge Replacement Project. She also
noted that it was a combined 2A/4A concurrence meeting because a 2A agreement was never
signed by the Merger Team for the Parallel Bridge Corridor. She said that she had two
versions of the concurrence form (i.e., a short form that referenced the Merger Team Packet
and its findings and a longer form with space for listing the meeting agreements) that could be
used depending the team’s preference and the outcome of today’s meeting.

Concurrence Point 2A Discussion

Beth said that the first topic to discuss related to Concurrence Point 2A was the bridge landing
on Bodie Island. The design and alignment analyzed in the FEIS and shown in the Packet is
based on planning-level decisions, but the exact alignment will be developed by the Design-
Build contractor. She asked if the agencies had any restrictions that they wanted to
recommend for inclusion in the Design-Build contract beyond what is already specified in the
FEIS, keeping in mind that NCDOT will require the contractor to design the bridge so that the
impacts will not be worse than those presented in the FEIS, but the design could be altered and
its location adjusted within the project’s 1,000-foot corridor if there are opportunities identified
to further reduce impacts. There were no suggestions for further restrictions beyond what is in
the FEIS on the Bodie Island side of Oregon Inlet.

Beth said that the next topic to discuss related to Concurrence Point 2A was the bridge landing
on Hatteras Island. She said that the alignment/design on Hatteras Island are limited by
keeping the bridge in NCDOT’s existing 100-foot NC 12 easement. David Wainwright asked
about the reason for extending Phase | by an additional 2,000 feet beyond that defined in the
FEIS. Beth responded that it was designed to protect the southern bridge terminus by
extending it beyond an area that is currently showing increased soundside erosion.

Cathy Brittingham asked whether or not retaining walls were going to be used on the bridge
landings for the Phase | bridge on Hatteras Island. She said that retaining walls for Phase | are
shown on Figure 2-22 (page 2-104), and DCM is concerned about the use of retaining walls for
the proposed project. DCM wants to further discuss retaining walls in terms of permitting for
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Minutes: November 13, 2008 Merger Team 2A/4A Meeting for Bonner Bridge

the project. Beth agreed that further discussions on retaining walls would occur during design
coordination.

Beth asked if there were any further comments related to Concurrence Point 2A. There were
none. She then asked if the agencies could agree on Concurrence Point 2A as presented in the
Merger Team Packet and there were no objections.

Concurrence Point 4A Discussion

Oreqgon Inlet Dredging

Beth started the Concurrence Point 4A discussion with the first avoidance and minimization
topic in the Packet — Oregon Inlet dredging. As stated in the Packet, she said that there would
be no dredging in SAVs, as well as no dredging to a depth greater than 8 feet.

Darrell Echols requested that the NPS be added to the list of coordinating agencies shown in
the Packet related to the Design-Build contractor’s development of dredging techniques and a
disposal plan to minimize harm to natural resources. Beth responded that NPS would be added
to this list.

David Wainwright asked about the use of dredge spoil for temporary impact wetland
mitigation. Beth responded that the FEIS briefly discussed this use with respect to restoring
the elevation of affected wetland areas.

Jim Gregson asked if there was a contingency plan to avoid any new areas of SAV that might
be identified before the start of construction. Rodger Rochelle responded that the late 2007
SAV survey would be ground truthed and revised, if needed, prior to construction. He also
said that it would be a contract requirement not to dredge in the SAV areas identified based on
this ground truthing.

Dredge Spoil Disposal

Beth began the discussion of the second avoidance and minimization topic in the Packet —
dredge spoil disposal. Gary Jordan asked about the statement in the Packet that indicates “the
disposal of any excess material would be the responsibility of the contractor.” Beth responded
that disposal of excess material would be the responsibility of the contractor, but that the
contractor would contractually have to dispose of this material in accordance with NCDOT’s
Standard Specifications, permit requirements, and other applicable laws. Ron Sechler asked if
the contractor would also consult with the appropriate agencies on excess material disposable.
Beth responded that this would be the case, and also that further coordination on disposal
locations would occur at Concurrence Points 4B and 4C.
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Use of Work Bridges/Haul Roads

Beth said that there would be no haul roads used in areas with SAVs, but the option for the
contractor to use haul roads through wetlands was being left open. Work bridges will be used
in areas with SAVs.

Ron Sechler asked if the construction could be “top down” in jurisdictional areas. Rodger
Rochelle responded that there was no way to know for sure at this point because replacement
bridge span length could prevent the use of top down construction for most contractors.
Rodger also said that an important part of the selection of the Design-Build contractor is the
environmental quality component of the proposal. In other words, in selecting a contractor,
NCDOT will be looking closely at each contractor’s proposed methods for minimizing impacts
to natural resources.

Ron Sechler asked about the impacts of work bridges. Brian Wrenn also asked if the haul
roads would be like causeways in terms of appearance and impacts. Bill Biddlecome also
noted that Table 2 in the Packet indicates that there will be 2.4 acres of SAV impact because of
the Bodie Island temporary haul road. Beth responded that there would be no fill from haul
roads in SAV areas, so NCDOT needs to determine why there are 2.4 acres shown in the table.
[It was later determined that this is the unmigitated impact, haul road instead of a bridge.]

David Wainwright asked about the use of turbidity curtains to limit turbidity with the
placement of haul roads. Rodger Rochelle responded that turbidity curtains will work and that
some method will be prescribed to limit turbidity, but the method that the contractor will use is
not known at this time. David asked what other methods are available. Rodger responded that
he was not aware of any at this time.

Chris Militscher asked if the SAV and wetland impacts from haul roads shown in Table 2 were
the maximum impacts that would be expected occur. Beth responded that these amounts
should be the maximums and that the contractor would attempt to decrease the amounts, but
that this issue would be revisited during Concurrence Points 4B and 4C. Rodger Rochelle
added that he expects these impacts will decrease, but there is a possibility that the contractor
could request to increase these amounts if a possible “trade-off” is identified for reducing
impacts in another area (e.g., if the construction duration could be shortened by a year).
However, any such proposed trade-offs would be discussed in advance with the Merger Team.
Bill Biddlecome again clarified that there should be no haul roads in SAVS, just possibly in
wetlands.

David Wainwright asked if the impact amounts in Table 2 included demolition. Beth
responded that impacts from demolition were not included. David asked if those impacts
would be temporary impacts only. Beth responded that was the case.

Chris Militscher requested that prior to the Concurrence Point 4B meeting the Merger Team be
provided information on the impacts that have changed since today’s meeting so that they can
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adequately prepare for the Concurrence Point 4B meeting. Beth responded that was acceptable
to NCDOT.

Ron Sechler asked if work bridge pile impacts were included in the SAV impact amounts in
Table 2. Beth responded that work bridge piles were included.

Bill Biddlecome said that he wanted to state for the record that the USACE wants all SAVs
and wetlands bridged to the maximum extent practicable.

Chris Militscher asked about the timing for Phase Il and whether or not the Merger Team was
concurring today on anything related to Phase Il. Beth responded that the Merger Team was
not concurring today on anything related to Phase Il. She also said that the proposed
concurrence form indicates that combined Concurrence Point 2A/4A meetings will be held
prior to the completion of the final design for each subsequent phase of the Preferred
Alternative. Bill Biddlecome added that that was his recommendation. Chris said this was
acceptable to him.

Cathy Brittingham asked about the distinction between temporary and permanent wetland
impacts. For example, with haul roads, are the impacts considered to be temporary or
permanent? Beth responded that the impacts were considered to be temporary if they were
used only for construction (and subsequently removed), no matter how long the duration of the
activity, and not a part of the permanent roadway facility. Cathy said that since the
construction is estimated to last for 4 years, is it really appropriate to consider these as
temporary impacts. Bill Biddlecome responded that the permits can contain conditions
requiring that the temporarily impacted wetlands be restored and regain their previous
functionality, or else the impact would have to be mitigated. He also did not agree that 1 to 1
mitigation was appropriate for this situation. Bill said that the issue of permanent versus
temporary impacts needs to be discussed again at a later date once the amount of the temporary
impacts is better known. Cathy added that the temporary wetland impacts would need to be
closely monitored in case they need to be reclassified as permanent impacts. Ron Sechler said
that the same consideration applies to SAVs because it is not possible to predict how the holes
from temporary bridge piers will fill back in. Chris Militscher agreed that the issue of
permanent versus temporary impacts can be dealt with later. Rodger Rochelle said he does not
know how long work bridges and haul roads might have to remain in place, but he could ask
some contractors for an estimated duration. Cathy said that they have seen standard language
on haul roads in contracts in the past. Bill reiterated that this issue would be dealt with in the
permitting process and that the permit would contain conditions for restoration of wetlands.

Ron Sechler asked if SAVs in the Oregon Inlet area had been mapped recently. Beth replied
that the most recent SAV mapping is from late-2007; however, the Design-Build contractor
will be provided with new aerial photography and required to ground truth the 2007 SAV

mapping.
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Brian Wrenn asked about the intent to jet piles in open water. He said that based on the NCSU
study that NCDOT references in the FEIS, jetting causes a high volume of sediment to be
disturbed and introduced as turbidity into the open water, so why is the use of jetting in these
areas a project intent. Mike Robinson responded that jetting is required for the placement of
large diameter piles. Ron Sechler added that piles for temporary work bridges are small
enough that jetting is not required. Brian asked if jetting would be needed for large diameter
piles even in wetlands because he is concerned about turbidity and smothering of vegetation
with jetting. The response was that jetting would be required for large diameter piles even in
wetlands. Brian asked how the discharge would be handled so that areas can recover. He
prepared a rough estimate that the jetting spoil in Oregon Inlet for the replacement bridge
would fill approximately 22 dump trucks. In addition, the spoil could spread-out and cover
adjacent SAVs. Rodger said that it could be included in the contract and the permits to prevent
this from happening. Brian wants to see a plan for jetting operations that includes protecting
jurisdictional areas. He added that there is good flow in Oregon Inlet, which will help, but
there is a lot of variability in the way that turbidity curtains function in areas with high water
velocities. Bill Biddlecome asked if NCDOT could make a commitment to not jetting
temporary bridge piles. Rodger responded that NCDOT cannot commit to that at this time.
Ron said that a post-construction assessment of impacts to SAV (that occur despite the Design-
Build contractor’s minimization efforts) would have to be done because it is not possible to
precisely predict these impacts prior to construction. The type of material that will be
disturbed (i.e., sands versus fines) is also a concern about jetting, but the material type is not
currently known.

Protected Species Commitments and Retention of Portion of Existing Structure/Construction of
Fishing Pier

Beth Smyre said that the last two avoidance and minimization topics in the Packet related to
construction of the new bridge (protected species commitments and retention of portion of
existing structure/construction of fishing pier) are intended as reminders to the Merger Team
on how these topics are addressed in the FEIS and the Section 7 Biological Opinion. She said
that the potential fishing pier would be discussed during the permitting process, but that there
is no specific plan for the replacement of the fishing catwalks as of yet. Bill Biddlecome said
that the USACE is concerned that if no submerged structure was included within Davis
Slough, then Davis Slough could become the primary channel through Oregon Inlet and the
planned navigation zone for the new bridge would be rendered useless to vessel traffic. This
would hurt the USACE dredging efforts in Oregon Inlet. It was discussed that this issue would
be further discussed during the permitting process. Bill also said that although the NCDOT
estimated the needed width for the navigation span of the new bridge in the FEIS, the USACE
has not yet decided how wide it needs to be. One reason for this is that the navigation span
width cannot be accurately determined without knowing whether or not the terminal groin will
be left in place. Chris Militscher asked if the USACE is proposing that the groin be left in
place. Bill responded by referencing the language contained in the USACE’s September 18,
2008 letter to NCDOT which stated that the Wilmington District strongly recommends that the
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terminal groin remain in place as an essential feature of the new Oregon Inlet bridge for the
reasons stated in the letter. Bill also responded that it was his interpretation that without the
terminal groin being left in place, the USACE would be unable to identify a Navigational Zone
to NCDOT.

Chris Militscher said that Dave Henderson had told him about the recently approved AASHTO
report on designing bridges in an ocean environment titled “Guide Specifications for Bridges
Vulnerable to Coastal Storms.” Chris requested that NCDOT provide the Merger Team with a
copy of this report. Dave Henderson said that the report is 55 pages long, but the published
version was not available yet because it had just gone to the publisher. Beth Smyre said that
any Merger Team member that wants a copy should send her an e-mail request.

Demolition of Bonner Bridge

Beth Smyre said that the final Concurrence Point 4A topic in the Packet related to avoidance
and minimization was the demolition of Bonner Bridge. She said that the commitments on
access for construction also applied to demolition of the existing bridge.

Beth asked if there were any further questions on Concurrence Point 4A.

LeiLani Paugh asked about the comment in the USACE FEIS comment letter related to
guestioning NCDOT’s proposed use of Ballance Farm as a wetland mitigation site. Chris
Militscher said that EPA had the same comment as USACE on the proposed use of Ballance
Farm. Bill Biddlecome responded that the Ballance Farm site could be used for mitigation of
fresh water wetland impacts, but that it may not be appropriate for mitigation of salt water
wetland impacts. LeiLani said that NCDOT needs to discuss this issue further with the
USACE because a portion of Ballance Farm had been reserved for wetland mitigation for the
subject project. Cathy Brittingham added that DCM also had not decided for sure if Ballance
Farm was appropriate for wetland mitigation for this project, but that they preferred on-site
mitigation. She said she was not sure whether or not NCDOT had exhausted possible on-site
mitigation options, but she would like NCDOT to further investigate on-site options. Ron
Sechler said that he shared the same concern about not using on-site wetland mitigation. It was
discussed that the SDEIS included possible on-site mitigation sites, but these sites were
removed from the FEIS in favor of the Ballance Farm site. Darrell Echols said that there could
be appropriate on-site wetland mitigation options in the National Seashore on Bodie Island.
Bill Biddlecome said that USACE has some ideas for on-site mitigation that they want
NCDOT to further investigate. LeiLani said that this issue could be discussed further at a
separate meeting between NCDOT, USACE, and DCM, but that NCDOT would like to resolve
it as soon as possible. Beth said this discussion would be included in the meeting minutes and
that NCDOT would follow-up with the USACE.

Beth Smyre asked if there were any further questions on Concurrence Point 4A. Hearing no
further questions, she asked the Merger Team which concurrence form they wanted to use (i.e.,
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the short form or the longer form with space for adding specific topics from today’s meeting).
Bill Biddlecome responded that Table 2 in the Packet needed to be updated to correctly reflect
the impacts to SAVs from the Bodie Island temporary haul road.

Chris Militscher said that he was concerned about the earlier DWQ comment related to the
amount of jetted material that will be generated in Oregon Inlet. He realizes jetting is
unavoidable, but he wants language included in the Design-Build contract related to use of
Best Management Practices to minimize jetting impacts. In addition, a commitment to clean-
up and restore the area could be included. Cathy Brittingham said that potential impacts from
jetting were not quantified in the FEIS. Chris responded that these impacts cannot be
accurately estimated in advance. Dave Henderson said that the sidecast dredging that is
currently being used by USACE to maintain the Oregon Inlet channel has similar impacts to
the proposed jetting for inserting bridge piles (i.e., sand is scooped up and thrown into the
inlet). He asked if there was any evidence that sidecast dredging was causing negative
impacts. Bill Biddlecome responded that there was currently no information on negative
impacts from sidecast dredging. Cathy said that DCM’s real concern is not jetting in open
water, but rather near SAVs and wetlands. It was also discussed that the type of material jetted
is of concern (i.e., if the deeper subsurface material consists of fines, that will be of more
concern than jetting of sandy materials).

Based on the above-referenced discussions, Beth Smyre updated the concurrence form to
include the following specific issues from today’s meeting:

e Merger Team members will be provided, prior to Concurrence Point 4B, with any major
changes in wetland/SAV impacts based on updated designs.

e The Design-Build contractor should minimize damage to wetlands/SAV/Oregon Inlet from
jetting spoils.

e Table 2 currently shows temporary impacts from haul roads in SAV areas on Bodie Island.
NCDOT will not allow haul roads within SAV.

Each agency’s decision on concurrence for Concurrence Point 2A/4A is listed below and is
also shown on the attached concurrence form:

USACE - concurrence provided.

USEPA — concurrence provided.

NCDWQ - concurrence provided.

SHPO - concurrence provided.

NMFS — abstained from concurrence.

NPS — concurrence provided.

USFWS-PINWR - abstained from concurrence.
NCDOT - concurrence provided.

USFWS - abstained from concurrence.
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NCWRC - abstained from concurrence.

FHWA — concurrence provided.

NCDMF — not represented at meeting (concurrence later provided).
NCDCM - concurrence provided.

The agencies abstaining from concurrence will provide further written documentation on their
reasons for abstaining.

With respect to the upcoming project schedule, Beth Smyre said that the Design-Build contract
is planned to be awarded in June 2009. The Concurrence Point 4B meeting will likely be held
in the Fall of 2009. Rodger Rochelle said that NCDOT would be the “go-between” for the
agencies and the Design-Build contractor. He added that there would be no direct contact
between the agencies and the potential contractors during the pre-bidding process unless a
NCDOT representative is present.

Bill Biddlecome then adjourned the meeting.

fileno.. 3301-2.7.2
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The meeting started at 10:30 a.m. in the Board Room of the NCDOT Transportation Building.
Bill Biddlecome opened the meeting and asked the attendees to introduce themselves. He then
turned the meeting over to Beth Smyre.

Introduction and Purpose of this Meeting

Beth said that today’s meeting was an informational meeting and asked if everyone had a
meeting packet. She said the purpose of the meeting was to discuss the possibility of revisiting
the project’s LEDPA decision; however, before NCDOT formally asks for concurrence, it
wants to inform the Merger Team members on the reasons behind this possibility and get
agency feedback. In addition NCDOT wants each agency to have an opportunity to take
information from today’s meeting back to discuss further with their management before any
decision to change the LEDPA is made.

Project History and Current Status

Beth went through a brief summary of the LEDPA concurrence agreement (including the
elevation process that occurred), the FEIS, and the Concurrence Point 2A/4A agreement for
Phase | of the LEDPA, including the dates for each event. She also defined the LEDPA - the
Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative.
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Summary of Comments on the 2008 Final Environmental Impact Statement/Section 4(f)
Evaluation

Beth turned the meeting over to Clarence Coleman to discuss the agency comments received
on the FEIS, noting that a copy of all agency and NGO comments received were included in
the merger packet. Clarence said that substantive agency and NGO comments were received
on the FEIS, so NCDOT/FHWA started to review and respond to these comments. He said
that the Record of Decision will include responses to all comments, but today’s meeting will
focus on several issues that FHWA believes need further discussion with the Merger Team
based on the FEIS comments.

Clarence said that the first issue he wanted to discuss was the FEIS” Section 4(f) analysis. The
Department of Cultural Resources (DCR) commented that there would be a substantial
impairment to the Rodanthe Historic District as a result of the LEDPA. FHWA interpreted this
comment to mean that DCR disagreed with the conclusion in the FEIS that there would not be
a constructive use of the historic district with the LEDPA. DCR also commented that they
disagreed with the FEIS determination that there would be no constructive use of the Refuge.
DCR’s comment indicates that, based on the LEDPA’s impacts on the Refuge as documented
in the FEIS, they believe that there would be a constructive use of the Refuge. In addition, the
DOI commented that any of the Parallel Bridge Corridors would violate Section 4(f), and they
also believed that there would be a constructive use of the Refuge. Finally, Southern
Environmental Law Center (SELC) also commented that they disagreed with the constructive
use analysis in the FEIS.

Clarence said the second issue that he wanted to discuss was Refuge access with the LEDPA.
The DOI and several other agencies commented that they were concerned over the public’s
loss of access to the Refuge with the LEDPA.

The third issue that Clarence wanted to discuss was the future disposition of the terminal groin.
SELC commented that the FEIS did not adequately assess the impacts of removing the groin
with the LEDPA, and that this issue had a direct relationship to the project.

Certification of NC 12 Right-of-Way

Clarence discussed that FHWA requires NCDOT to certify that the right-of-way/easement is
legal for federally-funded projects under FHWA jurisdiction to (i.e., to make sure the state has
rights to the easement). He said that this process typically occurs once the NEPA process is
completed, but based on the FEIS comments FHWA thought it should occur now. Therefore,
NCDOT conducted a substantial amount of additional research into the history of the NC 12
easement through the Refuge and NCDOT ’s rights to this easement. Clarence also said that
based on the property deeds and other legal documents discovered during the additional
research, FHWA decided to reevaluate the applicability of Section 4(f) with respect to the
Refuge for the proposed project. The reason for this decision is that FHWA believes that the
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research revealed an evolutionary relationship between NC 12 and the Refuge that could alter
the Section 4(f) analysis for the Refuge in the FEIS. Clarence reiterated that despite rumors to
the contrary, the genesis for this effort was the right-of-way certification process.

Renee Gledhill-Early asked if the re-evaluation of Section 4(f) was related only to the 4(f) use
of the Refuge as refuge (i.e., the re-evaluation does not relate to other possible uses of the
Refuge that qualify it for Section 4(f) protection). Clarence indicated that the Refuge is being
re-evaluated as a refuge and as a historic resource under Section 4(f).

Clarence discussed that the Road North/Bridge South Alternative is being re-examined as the
potential Preferred Alternative for several reasons. He discussed that the cost is less and that
DCR preferred the Road North/Bridge South over the LEDPA because keeping NC 12 at-grade
would be preferable for maintaining the integrity of the historic landscape of the Refuge.

Terminal Groin

Clarence discussed that FHWA and NCDOT want to keep the terminal groin with any Parallel
Bridge Corridor alternative to protect the southern end of the replacement Oregon Inlet bridge
on Hatteras Island. However, SELC is concerned with what they believed to be the FEIS’ lack
of analysis related to the impact of removing the terminal groin. Clarence said that the FEIS
includes discussion of this issue, but if further analysis of removing the groin is needed, the
analysis would need to consider all pertinent related issues for all of the detailed study
alternatives, including the Pamlico Sound Bridge Corridor. Two such issues are Section 106
and Section 7 with respect to threatened and endangered species impacts (critical habitat for
the endangered piping plover has been federally-designated behind the groin since the FEIS
was published). Based on the current groin permit, it appears that the groin would have to be
removed with the Pamlico Sound Bridge Corridor, but FHWA is currently coordinating with
USFWS on whether or not this would be the case. It needs to be determined if it is possible to
get a new permit to retain the groin, if needed, with any of the detailed study alternatives.
Clarence said that further coordination with USFWS is needed in the next few weeks on NEPA
and other related issues related to retaining the groin with the LEDPA.

Section 106 Coordination

Clarence said that there was a Section 106 coordination meeting between FHWA, NCDOT,
and the Section 106 consulting parties last Tuesday (3/24/09). The reason for the meeting was
to discuss DCR’s comments on the FEIS related to impacts to the Rodanthe Historic District.
DCR’s comments led FHWA and NCDOT to take a closer look at the inconsistencies in the
locations of the NC 12 termini in Rodanthe between the Parallel Bridge Corridor alternatives
and the Pamlico Sound Bridge Corridor alternatives (i.e., the Pamlico Sound Corridor
alternatives were designed to avoid the historic district as defined in the Supplement to the
SDEIS, whereas the Parallel Bridge Corridor alternatives were defined based on an earlier
district boundary and while avoiding the district’s old boundary, they did encroach on the
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revised boundary). Clarence said that in order to address this inconsistency, the NC 12 termini
in Rodanthe for the Phased Approach/Rodanthe Bridge, Road North/Bridge South, and All
Bridge alternatives have been redesigned to stay out of the historic district. He said that as a
result of these design changes, it was agreed at the Section 106 meeting that now there would
be “No Adverse Effect” on the historic district with the Phased Approach/Rodanthe Bridge,
Road North/Bridge South, and All Bridge alternatives. Beth discussed the design changes in
more detail, and copies of the new designs were also included in the meeting packet. Clarence
noted that these new designs are an outcome of the Section 106 coordination process and will
apply no matter which alternative is chosen as the LEDPA.

Clarence said that the proposed project’s effects on the Refuge were also revisited at the
Section 106 meeting, but no revised concurrence was made related to impacts on the Refuge.
He said that it is a fact that NC 12 has been moved four times within the Refuge with no
documented significant environmental impacts. He also said that a FONSI was completed on
the last road relocation in the Refuge in the 1990s. However, additional Section 106
coordination will continue since no revised concurrence was reached. FHWA agreed to gather
some additional information, including drawings, and then get back with DCR to further
discuss impacts on the Refuge. At the Section 106 meeting, it was agreed that the adverse
effects determination in the FEIS for the Coast Guard Station still applies for all alternatives.
In addition, an agreement was reached on the use of a temporary staging area at the Coast
Guard Station for Phase I.

Next Steps

e Preparation of draft revised Section 4(f) analysis by FHWA — FHWA is revising the
FEIS’ Section 4(f) analysis based on the new right-of-way data generated by NCDOT’s
additional research on the NC 12 easement. Mike Murray asked if the Merger Team
would have a chance to review and comment on the revised Section 4(f) analysis once it is
completed since it includes new information. Clarence responded that they would.

o Review of new right-of-way data and draft timeline by FHWA, NCDOT, and DOI,
followed by distribution of data to Merger Team — FHWA has sent information on the
right-of-way agreements to USFWS and DOI, who will verify the validity of the data
before it is distributed to the other Merger Team members. FHWA and NCDOT also have
prepared a draft timeline of the history of the NC 12 easement through the Refuge and past
agreements (i.e., the evolutionary relationship between NC 12 and the Refuge discussed
previously), which also has been sent to USFWS and DOI for their concurrence and/or
feedback before it is distributed to the rest of the Merger Team. Ultimately, the NC
Attorney General and agency lawyers may have to meet to discuss the official timeline
before the issue can be finalized. Clarence said that the additional data and the timeline are
factors in determining the applicability of Section 4(f) with respect to the Refuge. Bill
Biddlecome asked if this issue only related to the applicability of Section 4(f) and not
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compatibility. Clarence responded that the issue only relates to Section 4(f) (i.e.,
compatibility is a separate issue).

e Continuation of Section 106 coordination.

e NCDOT and FHWA will continue to examine the Road North/Bridge South
Alternative as a potential Preferred Alternative.

o Next Bonner Bridge Merger Team Meeting will be held on May 21, 2009 — Clarence
said that the next proposed Merger Team Meeting has been pushed back from April 16 to
May 21 (i.e., to the next regularly scheduled meeting on May 21, 2009) in part because of
the outcome of the Section 106 meeting, but also to allow the timeline to be finalized and
then subsequently to allow all of the Merger Team agencies to have time to review the
timeline before the meeting.

Question and Answer

Pete Benjamin said that he doesn’t understand the timeline argument with respect to Refuge
Section 4(f) applicability — it doesn’t seem relevant. He would like something in writing from
FHWA related to where they are going with this issue. Mike Bryant asked who within his
agency has the information that Clarence referenced because he has not seen it. Mike said he
has only seen the map that was being used as a display at today’s meeting which shows the
year in which various parcels were transferred from the state to the Refuge. Clarence said that
he had been told that the DOI solicitor has the new right-of-way information and is reviewing
it. In addition, he thought that tabular information listing resources for the new data was e-
mailed last Monday to Mike, and possibly to Pete, but Clarence will confirm that DOI has
received the intended information. He also said that he wanted to make it clear that FHWA’s
research and conclusions are not the final word, rather FHWA is looking for DOI to agree with
FHWA'’s findings and/or provide missing elements. He re-iterated that ultimately lawyers
from the state, FHWA, and the DOI would likely be involved in determining a final
conclusion.

In response to a comment, Clarence said that no one with FHWA has claimed that NCDOT has
the right to move NC 12 wherever they want within the Refuge. At this point, FHWA and
NCDOT are simply speculating that the extensive collaboration between the state and the DOI
that has occurred over the years, as exhibited in the documents gathered in NCDOT’s research
back to the early 1900s, may indicate that Section 4(f) does not apply for moving NC 12 within
the Refuge due to joint planning. However, it was discussed that it has yet to be determined
whether or not the passing of the National Wildlife Refuge System Improvement Act in 1997,
which brought about the requirement for Refuge compatibility determinations, would impact
the historic process that has been followed for relocating NC 12 within the Refuge (i.e., the
process prior to 1997 that became evident based on the new right-of-way data gathered).
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Travis Wilson asked for clarification as to whether or not the tiered EIS that had been planned
for implementing the multiple phases of the current LEDPA (the Phased Approach/Rodanthe
Bridge Alternative), for which it had been assumed that all alternatives for maintaining NC 12
through the Refuge (i.e., nourishment, relocation on road, and relocation on bridge) would be
kept available for Phases Il to 1V, would still keep these additional options for future phases if
the Road North/Bridge South is selected as the LEDPA. Clarence responded that the other
options would remain available. He said that Phase I (the new Oregon Inlet bridge) would be
basically the same for any alternative at this point, including extending the bridge to the south
across the northern-most hot spot on Hatteras Island, but beyond that the best option (based on
future impact analyses) at the time the project is ready for implementation could still be chosen
for future phases. FHWA regulations allow the ROD to be revised as long as all alternatives
being considered for the revised ROD were carried forward for detailed study in the FEIS.
Beth added that based on the estimated costs for the project, any alternative will now have to
be phased. For example, the Road North/Bridge South Alternative is anticipated to be two to
three phases, with the new Oregon Inlet bridge as the first phase. She added that later phases
could change to other alternatives based on future conditions in the Refuge. Mike asked if
there would be a Supplemental EIS for changes to future phases of the LEDPA. Clarence said
that a Reevaluation would be done of the ROD to determine if there were any new significant
impacts and that would be the catalyst for possibly doing a Supplemental EIS.

Chris Militscher asked if the Section 404 permit would be phased. Scott McLendon responded
that the permit would be phased, but the impacts for all phases would be considered in issuing
the initial permit so that hopefully the maximum impacts for all phases are known in advance.

Scott asked why the Road North/Bridge South Alternative would be chosen because it has
much greater wetlands impacts. Clarence responded that part of the reason was related to the
access issues comments from the DOI, as well as concerns over elevated structures (because of
aesthetics) through the Refuge from other commenters. In addition, as he discussed
previously, NC 12 has been relocated at-grade several times through the Refuge with no
identified significant impacts. Dennis Stewart commented that we need to keep in perspective
that this relocation would be much longer than previous relocations. Clarence said that it was
still a fact that all previous relocations had been handled with FONSIs (or possibly lesser
environmental documents).

Scott asked for clarification on whether or not Section 4(f) and the new easement data were the
primary reasons behind the Merger Team being asked to possibly consider changing the
LEDPA to the Road North/Bridge South Alternative. Clarence responded that based on the
new data FHWA is re-analyzing the applicability of Section 4(f) to the Refuge because it may
not apply to the Refuge as a refuge, but it may still apply to the Refuge as a historic site. He
also noted that the Road North/Bridge South Alternative would cost substantially less to build
than the Phased Approach/Rodanthe Bridge Alternative (approximately $500 million less
based on the most recent cost estimates).
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Clarence said that the DOI commented that the Pamlico Sound Bridge Corridor may be
feasible and prudent to build, so the LEDPA would violate Section 4(f). Based on this
comment, FHWA is looking at the issue of prudence again and this will be part of the new
Section 4(f) analysis. He added that FHWA believes that it has already been proven that the
long bridge is not practicable and USACE had agreed with this conclusion by signing the
Review Board agreement. Scott commented that if FHWA determines again that the long
bridge is not prudent, that means that it cannot be built under Section 4(f), but that
determination would not apply to Section 404. (Note: Prudence is an FHWA decision under
Section 4(f)). The Corps has already agreed that the Pamlico Sound Alternative is not
practicable, consistent with Section 404 b(1) Guidelines. Clarence agreed but added that he
hoped USACE would consider FHWA'’s Section 4(f) determination that the alternative could
not be built in their Section 404 decision.

Brian Wrenn asked if there would be any other design changes with the redesigned Road
North/Bridge South Alternative that would affect the impact numbers in the FEIS. Beth said
that two additional design changes that are being considered with the Road North/Bridge South
Alternative are extending the new Oregon Inlet bridge approximately 2,000 feet to the south
(as with the Phased Approach) and possibly shifting the Road North part of the project to try
and reduce wetland impacts. Any possible shifts to the alignment to reduce wetland impacts
would be discussed further with USACE and NCDENR, including bridging opportunities. She
said that these other potential design changes had not been finalized yet, but any additional
changes would be included in the information packet sent out prior to the next meeting so that
the Merger Team would have an opportunity to discuss the changes at the meeting. Brian
asked if design changes would also be considered for the other Parallel Bridge Corridor
alternatives. Beth said that further design changes would probably only be looked at for the
Road North/Bridge South Alternative because the Phased Approach had already been
improved as much as possible at this point and the focus is now on possibly pursuing the Road
North/Bridge South as the new LEDPA.

Brian commented that he hasn’t heard sufficient justification for pursuing the Road
North/Bridge South Alternative when the wetlands impacts are so significantly higher. He
added that he thought the other alternatives should also be looked at further for reducing
impacts rather than focusing on customizing one alternative. He said that it would be difficult
for DENR to permit one alternative when there are other alternatives on the table that have
fewer impacts. Scott agreed that it would be difficult for the USACE to justify changing the
LEDPA based on just looking at changes to one alternative without also looking at improving
the other alternatives.

Pete asked if the May 21 meeting would be a concurrence meeting. Clarence responded that it
possibly would be a concurrence meeting. Pete said that he wants to be provided information
that fully “connects the dots” as to how the decision was made to consider moving away from
the Phased Approach as the LEDPA. Clarence said that a package would be put together to
more fully explain to the Merger Team members why the Road North/Bridge South
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Alternative is under consideration as the new LEDPA, and that this information would be
provided before the next meeting. Pete requested a one month advance notice with the
informational packet for the next meeting.

Bill said that he is still confused as to how compatibility fits into the current decision-making
process to pursue the Road North/Bridge South Alternative. Clarence said compatibility is not
FHWA'’s decision. Mike responded that compatibility is still a major issue that would apply
unless something takes away DOI’s rights to part of the property within the Refuge. Bill asked
if compatibility was being considered in parallel with the other issues that were discussed
today. Clarence responded that the attorneys are considering this issue. Scott asked if a
decision on compatibility would be made prior to the next Merger Team meeting. Mike
responded that he was not sure. He just knows that the DOI solicitors had asked for all of the
relevant project information, including the new data, so that they can have an informed
discussion. Bill said that he thought the attorneys should make a decision on compatibility
before the next meeting. Mike said that he cannot make a compatibility determination now,
but he could render a new opinion once he has more information or new direction from DOI.

Clarence again summarized the action items that need to occur prior to the next Merger Team
meeting:

e All documentation related to the new data and timelines need to be reviewed by the
FHWA, NCDOT, and DOI attorneys and finalized, and then provided to the Merger Team
members prior to the meeting.

o Refuge management needs to provide an indication on their jurisdiction related to
compatibility once the agency attorneys have reviewed and provided comments on the new
data and timeline.

Scott asked if the compatibility action item was appropriate. Mike responded that
compatibility determinations usually take place after the NEPA process has been completed,
but in the past draft determinations have been made to help explain USFWS’ position. As far
as he knows, USFWS still considers the NC 12 easement through the Refuge to be the
easement shown in the FEIS, but we will have to wait and see if the new data changes
anything.

Cathy Brittingham asked if the team members would be provided a summary of today’s
meeting. Beth responded that meeting minutes would be prepared.

Bill Biddlecome then adjourned the meeting.

fileno.: 3301-2.7.2
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for the Bonner Bridge Replacement Project (TIP No. B-2500)

Attendees:

Gary Jordan
Pete Benjamin
Mike Bryant
Dennis Stewart
Bill Biddlecome

Christopher A. Militscher

Kathy Matthews
Ron Sechler
Thayer Broili
Clarence Coleman
Ron Lucas

Diane Mobley
Michelle Sayyar
Rob Ayers

Amy Simes

Jim Gregson
Cathy Brittingham
Michele Walker
Sara Winslow
Brian Wrenn
David Wainwright
Travis Wilson
David Cox

Renee Gledhill-Earley
Morgan Jethro
Greg Thorpe

Beth Smyre

Brian Yamamoto
Rob Hanson

Drew Joyner

Mary Pope Furr
Michael Turchy
Chris Rivenbark
Elizabeth Lusk
Morgan Weatherford
Leilani Paugh

USFWS — Raleigh Field Office
USFWS — Raleigh Field Office
USFWS — NC Coastal Plain Refuge Complex
USFWS — Pea Island National Wildlifeuge
US Army Corps of Engineers
USEPA
USEPA
National Marine Fisheries Service
National Park Service — Outer Banks Group
FHWA — NC Division
FHWA — NC Division
FHWA (by phone)
FHWA (by phone)
FHWA — NC Division
NCDENR
NCDENR - DCM
NCDENR - DCM
NCDENR - DCM
NCDENR — DMF (by phone)
NCDENR — DWQ
NCDENR - DWQ
NCDENR — Wildlife Resources Commission
NCDENR — Wildlife Resources Commission
NCDCR - SHPO
Albemarle RPO (by phone)
NCDOT - PDEA
NCDOT - PDEA
NCDOT - PDEA
NCDOT - PDEA
NCDOT — Human Environment Unit
NCDOT — Human Environment Unit
NCDOT - Natural Environment Unit
NCDOT - Natural Environment Unit
NCDOT - Natural Environment Unit
NCDOT - Natural Environment Unit
NCDOT - Natural Environment Unit
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Doug Taylor NCDOT — Roadway Design

Jerry Jennings NCDOT - Division 1

Ray Mcintyre NCDOT — TIP Development Unit

Victor Barbour NCDOT - Technical Services

Mark Staley NCDOT — Roadside Environmental Unit

Nilesh Surti NCDOT - Transportation Program Managerikerit
Virginia Mabry NCDOT — Transportation Program Manageintémit
Lonnie Brooks NCDOT - Structure Design Unit

Scott Slusser North Carolina Department of Justice

Sean Doyle North Carolina Department of Justice

Don O'Toole North Carolina Department of Justice

John Page Parsons Brinckerhoff

Bobby Norburn Parsons Brinckerhoff

The meeting started at 1:00 p.m. in the Board Room dl@BOT Transportation Building.
Bill Biddlecome opened the meeting and asked the attendegsouce themselves. He then
turned the meeting over to Beth Smyre.

Bill said that there was some confusion as to the purpaselay’'s meeting — the purpose
could either be to revisit Concurrence Point No. 3, ooula be an informational meeting.
Beth said that the reason for the uncertainty on the parpbthe meeting was because
NCDOT had initially planned to seek concurrence on altely A, but whether or not that
occurs will depend partially on how the meeting progresses.

Beth started to present the meeting packet which wasbdistd to the Merger Team prior to
the meeting. She discussed the Road North/Bridge Southd/&Ronds) Alternative and the
reason it was developed (i.e., because of the Section 106@a@¥kects determination for the
Pea Island National Wildlife Refuge with the original Rd&atth/Bridge South Alternative).
She said that this alternative tries to address thesmetation by avoiding the ponds. Beth
described the alternative using a map that was includise ipacket. There was discussion on
a possible alignment behind the ponds, but NCDOT did not pursualidmmment because of
the potential for high wetland impacts. Beth noted thairnpacts with the “Avoid Ponds”
Alternative were included in the meeting handout withiniygacts for the other project
alternatives.

Renee Gledhill-Earley said that she had seen thisatiee previously at a Section 106
coordination meeting, and that it does not really avoigptimels. Dennis Stewart said that it
would really be considered as being in the ponds, as iaeppeimpact marsh areas that are
considered a part of the ponds. Beth said that aerial grlapios showed it as being out of the
ponds and in the adjoining wetlands, but that this would teebd field verified if that option
was selected. However, the adverse effects determirfatitime Refuge did not change with
the “Avoid Ponds” Alternative because of the “Bridge Soutgrent of the alternative.
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Beth asked for further feedback on the “Avoid Ponds” Aliéive. Renee reiterated that there
was still an Adverse Effect on the Refuge because of tigibg in the southern part of the
Refuge. In response to a question from Bill BiddleconemeR said that any bridging through
the historic landscape of the Refuge would be an AdvefsetEf

Clarence Coleman asked which Parallel Bridge Corriderradtive would be preferred from
the perspective of Section 106 impacts. Renee responded thhewdrialternative minimizes
impacts would be preferred; however, in keeping with treninof the Merger Team Process,
she said that wants to know what the other agencies thow avhich alternative minimizes
impacts before deciding which one she thinks minimizes imp&ite said she was not ready
to express a preference yet.

Cathy Brittingham noted that biotic community impacts wisted in the handout tables, but
CAMA wetland impacts were not shown. She asked what pegeonf the wetland impacts
were CAMA wetland impacts. Dennis discussed the locati@¥PdfiA wetlands in the
Refuge. The high wetland impacts for the Road North/Brglmgth Alternative in relationship
to the other alternatives were discussed further. Caibtisat she wants the CAMA coastal
wetlands impacts listed separately as NCDENR-DCM éageasted throughout the project.

Jim Gregson said that CAMA wetland impacts are a nwjosideration for NCDENR-DCM.
He also asked why the “Avoid Ponds” Alternative is beingsatered if the purpose and need
is not being met because it would be impacted by the fehoeeline before the design year.
Beth responded that this alternative was an attemptraimation for Section 106 impacts
after the meeting with SHPO. Clarence agreedthimtwvas the main reason for looking at this
alternative.

Dennis asked if the 230-foot buffer was maintained betweefutilve shoreline and the
“Avoid Ponds” Alternative. Beth responded that the 230-foot bu¥tes considered, but it was
violated out of necessity in attempting to minimize $ecfi06 impacts. She added that the
buffer was used to determine when dunes would be needethaitAvoid Ponds”

Alternative.

John Page said that CAMA wetlands are shown on the lmtenunities color figures in the
FEIS appendices and impacts to CAMA wetlands are list@@ble 4-25 on page 4-96 of the
FEIS. He said that there are some CAMA wetlandbeérpbnds area. Cathy added that
depending on the outcome of today’s meeting, they may send sotodbeeroject area to
take a closer look at the locations of CAMA wetlands.

Brian Wrenn said that the Road North/Bridge South Adteye may not be permitable based
on high wetland impacts when there are other alternatitedawer wetland impacts.

Bill Biddlecome referred to the COE’s May 15, 2009 lettet states their position on wetland
impacts issues. The COE prefers the Phased Appraalttie perspective of wetland
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impacts, but realizes that the Road North/Bridge SouttriAdtive is better from the
perspective of Section 4(f) impacts.

Clarence said that comments from the DOI and other ageweie not favorable towards the
Phased Approach, so that is the main reason thatote Rorth/Bridge South Alternative was
being revisited.

Thayer Broili said that he has similar concerns whih “Avoid Ponds” Alternative as with the
original Road North/Bridge South Alternative.

Ron Sechler said that he shares USFWS’ concernesdedtathe Road North/Bridge South
Alternatives because EFH is affected by both of thelm.also shares the COE’s concerns
about wetland impacts.

David Cox said that the NCDENR — Wildlife Resources @ussion abstained at the last
LEDPA selection meeting and they may abstain againo, Aty will defer to the USFWS on
which alternative meets their Refuge management goals.

Chris Militscher said that EPA concurs with the COE'ayM.5, 2009 letter. In addition, they
have concerns about the Section 404 aspect of the incregasennagnitude of impacts with

the Road North/Bridge South Alternative. He said thaWweady have a signed form from the
Review Board that satisfies the process needs and welshouk forward with the Review
Board agreement.

Pete Benjamin said that he has many concerns with ifsedeRoad North/Bridge South
Alternative. He said that it does not fully avoid the potds he does not like the impacts on
the ponds with either Road North/Bridge South alternati¥e.is also concerned with beach
nourishment with any alternative. The Road North/Bridggtisalternatives would have
adverse impacts on wildlife habitat in the Refuge. Alsomitigation opportunities for the
adverse impacts to the Refuge are available within thegReven if mitigation was an option.
He said these alternatives were not likely to be comgaisiol they would not be permitable.

Mike Bryant agreed that the Road North/Bridge Soutriitives likely were not compatible.
He discussed his April 30 to FHWA letter related to thggotqsee attached). The letter
discussed the priorities of the Refuge management (i.gdlife/first”). Clarence said he had
not seen this letter. Mike said it was addressdohm Sullivan.

Clarence asked about the DOI comment related to Refugssawith the Pamlico Sound
Bridge Corridor. Mike and Pete agreed that that issieenetias important as wildlife impacts
with the Parallel Bridge Corridor alternatives. Mikedstiat he thought the DOl comment
was basically just pointing out that there would be Befaccess issues with the Pamlico
Sound Bridge Corridor. Clarence said that the commeatrelsrred to specific Refuge access
issues such as access being lost to the Visitors ICehls, he said that part of the reason for
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revisiting the Road North/Bridge South Alternative waprovide a future road at-grade to
allow better Refuge access.

Sara Winslow said that the high wetland impacts areniaén concern with the Road
North/Bridge South alternatives.

Beth discussed why FHWA and NCDOT are now proposing thaRdlael North/Bridge South
Alternative is the LEDPA. She went through the six reasmntained in Section IV of the
meeting handout. She said that FHWA and NCDOT wereeathat some of the resource and
regulatory agencies likely would not agree with this positiberefore, with that in mind, she
also wanted to discuss the e-mail that Chris Milits¢tzer sent to the Merger Team members
on May 15. She said that FHWA and NCDOT liked the prdpbsa Chris presented in the e-
mail.

Chris discussed his e-mail (see attached). He lsaidite Review Board made a decision in
August 2007 and that none of the agencies officially challetigediecision, although they
may have disagreed with the decision. He said thadrtfieguity in the Section 404
regulations led EPA to defer to the COE and NCDENRheir decision on the LEDPA. He
said that EPA was not willing to look at the Pamlicu&d Bridge Corridor again (having
been determined by the Review Board to be not practicaold)e thinks we are limited to the
Parallel Bridge Corridor. He said that the Review Bdaft the LEDPA open beyond Phase |
because they felt that future conditions were too uncendhei Refuge to go beyond Phase |
at this point, and he did not understand why the Merger Telathat it had to go beyond what
the Review Board decided by determining future phases novgaiH¢hat he does not doubt
the quality of the future shoreline modeling that has beenfdotiee project, but there is a
great deal of uncertainty in even the best models of fatumditions for coastal barrier island
areas like the Bonner Bridge project area. ThereforegstBPA’s opinion that it could be
arbitrary and capricious to make decisions based on modeah@tluded so much
uncertainty.

Chris said that he thought Phase | should be builtfteerdthe rest of the project should be
examined in more detail when future conditions are more knowis also would keep
FHWA from committing a huge amount of money to a projett wisubstantial amount of
future uncertainty. He discussed what EPA believes thébfatse assumption that this
approach would be considered segmentation. He said segime was acceptable when
alternatives analyses were “too speculative to alloyfoductive decision making.” He said
an adaptive management plan was needed to assist with @ingpdecision-making for future
decisions related to the project, but he wants the MerggamTo go ahead and move forward
in a cooperative manner based on the Review Board agreement.

Beth discussed the August 2007 Review Board agreement.aifhibat the Merger Team
agreed that the Bonner Bridge needs to be replacedR&hew Board agreement said that
the Pamlico Sound Bridge Corridor is not practicable andtiiesParallel Bridge Corridor
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includes several different alternatives which could besiclened in the future when future
conditions are better known. Based on this, NCDOT agraesplecifics related to future
phases could be decided on closer to when they will bieusiig an adaptive management
strategy. Beth recommended that the team start witbréwous Review Board agreement
and add to it if needed. Chris added that all of the@gs involved should be included in the
adaptive management process.

Thayer discussed adaptive management from the perspectheeNPS. He said that it is
virtually the opposite of the compatibility determination msxbecause adaptive management
will look at needs related to the future road, whereas ctibifig only looks at Refuge
concerns.

Chris said we have to determine how the Refuge and theamacb-exist because neither can
move. He said that possibly a memorandum of agreememeeied between those agencies
whose primary concern was transportation issues and thememeéntal resource and
regulatory agencies to allow the two to co-exist. He @doa&t we probably cannot adequately
plan for future worst-case scenarios (e.g., a categystgrm hitting the project area).

Clarence said that the revised Road North/Bridge Soliénrative was in part to respond to
Refuge comments on the Phased Approach. He said thaARHNitial reaction is to agree
with Chris’ suggestion for how to move forward, but he d<Rhris for further explanation of
the segmentation issue. Chris said that he thought seafima issue would not be a problem
on this project because the administrative record includesuglo documentation of the
extensive research that has taken place related tmfinedictable future conditions in the
project area. Also, multiple alternatives for the fubbject were evaluated. Chris reiterated
that he wants to move forward and thinks it would natdrestructive to move backwards
again. Clarence asked for other agency thoughts oml#ais

Pete said that he thought the idea had merit. Helsatid>Ol had said that Phase | of the
Phased Approach was compatible and could be built. Hehs#itdSFWS has experience
with adaptive management, but he was trying to decide dtegamanagement was
appropriate for this project. He wonders whether or notawéd identify in the future a
solution through the Refuge that is legal from the perseot all of the agencies involved.
He thinks we need more than just the “hope” that wefioainan appropriate future solution.

Clarence asked whether or not the Phased Approach wafdegahe USFWS’ perspective.
Pete and Mike responded that they had concerns with its tbitityeand that building a
bridge across Oregon Inlet to the north end of the Refugedimeh us in to a narrow choice
of options that would have to continue through the RefuRgte also expressed concern that
the Phased Approach would likely require future work detsif the easement, so it may not
actually be compatible. Clarence responded that the NorA&tternative also would require
work outside of the easement in the Refuge. Pete saiil tha Merger Team decides to
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support Chris’ option, the USFWS can go along with the téaitmhe does not think the team
should think the problem is solved.

Chris said he wants more information from the USFWS batwompatibility is. Mike quoted
DOl regulations and admitted that they were “loose"ritento give him the utmost discretion
to say “no” to compatibility requests that were nathia best interest of the Refuge’s mission.
He said that he had less discretion to say “yes” tqpedimility requests and that this is
designed to keep the Refuge from “dying a death by 1,000 cutg 199V Act raised the bar
on what is allowed within the Refuge. It defined activittest were allowed more clearly and
gave less flexibility than previously in allowing actigg that may not be compatible with the
Refuge’s mission. Chris noted that the DOI did nevale the Phased Approach selection to
the CEQ after the FEIS.

Clarence asked if the meeting attendees were ready toforaard with Phase I. Renee said
that she was willing to go along with Chris’ proposal, Wwatstill need to address the adverse
effects of Phase I. She said an adaptive managenoaasgrfor future phases would have to
include determining the likely impacts to the Refuge’s histandscape as a result of future
phases.

Thayer said that he would like to reserve judgment onsCéuggestion until after the meeting
between the FHWA and DOI attorneys next week. Mike agnatbdthis. Chris said that it
was possible that the attorneys would have more quisstihan answers after their meeting.
He added that he did not think that was what the MergereBs should be based on, and that
legal challenges would still apply even if the Merger Tesatides to move forward.

Bill said that the Review Board agreement basicallyg sdyat Chris is suggesting. He said it
seems like the team is basically back to where we weregéars ago at the time of that
agreement. He is still agreeable to the Review Bagrdement, but he would also listen to
any suggested edits that any of the other agencies may Hav&lso understands the concern
of the construction of Phase | limiting future options. i€haid that no agency challenged the
FEIS to CEQ, so we should move forward. Beth saithvtieacould put a commitment to
adaptive management for future phases in the ROD.

Clarence said that based on today'’s discussions, he undsrgtahother agencies want
flexibility with future phases, which is something tHa¢ EFHWA thought the Road
North/Bridge South Alternative increased. He said on&t of the main reasons for today’'s
meeting was to discuss possible revisions to the Roati/Badge South Alternative in
response to previously expressed agency concerns. Bethmateddording to the Review
Board agreement, the other Parallel Bridge Corridorradteres are still being considered to
allow flexibility with future phases. She also saidttthe team’s final agreement at today’s
meeting would be included in the ROD.
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Clarence asked if the Merger Team needed to prepare alfagneement for the outcome of
today’s meeting, including the possibility of forming ataptive management plan. Chris said
that he thought we should prepare a memorandum of undergjandagreement in order to
document that all of the Merger Team member agenciegaagvith the outcome of the
meeting.

Pete asked what the ROD would state with respebietother project alternatives. Clarence
responded that FHWA would think about this and then discpsspmsed strategy with other
team members before finalizing what would be in the R@D respect to the other project
alternatives.

Dennis commented that with respect to an adaptive manageiaa, the Refuge manager
would still have the final say on decisions within théuge. He asked if this would be
addressed in the ROD. Beth responded that the Refugsgerairights with respect to legal
issues in the Refuge would be recognized under an adapthagemaent agreement.

Dennis asked where would the funding come from for implemerdews generated from the
adaptive management plan within the Refuge. He also #skach funding would be
committed to in the ROD. Clarence responded that ita@vbalhard to answer that question
today. Dennis said that he realizes this needs more thdudhne thought some level of detail
of commitments would be needed in the ROD. Clarencelsatidhe did not see this as a major
stumbling block, but he does not want to speak for NCDOT.

Thayer said that he is not sure if NCDOT fully understaviulst the concept of adaptive
management means to the DOI, and that we need to &feldhat the different agencies are
not speaking in different “languages” about the same teRete said he would send the team
members a link to the DOI webpage that explains the agecaytept of adaptive
management.

Clarence and Beth briefly summarized the discussiotmlay’s meeting and asked if there
was an agreement to move forward based on the 2007 Revied &paement without any
changes.All agencies in attendance agreed to move forward based the 2007 Review
Board agreement.

Chris added that the Merger Team needs to try to ga@tter understanding of how DOI
handles adaptive management, and then work together to deviebopework for moving
forward with the concept of adaptive management for fuitogect-related decisions.

Beth said that currently the ROD is scheduled to lBased in October and the design/build
contract is scheduled to be let in February 2010, withtageison likely starting about one
year later. In response to a question from Cathy, 8aththat the permit process would likely
begin by the spring of 2010.
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Bill asked about a memorandum of understanding or agredardntiay’s agreement. Beth
responded that FHWA and NCDOT would initiate this effd@tarence added that they would
think about whether or not a memorandum of agreement eged now, or just the
commitment to do one.

Bill asked if the Merger Team would be informed aboutrdseilts of the meeting next week
between the FHWA and DOI lawyers. Clarence said thatdugd provide information about
the results of the meeting to the Merger Team.

Gary Jordan noted for the record that the USFWS neveuoeed with the Phased Approach
Alternative as the LEDPA, but the decision was elevateie them.

Bill asked Beth for clarification on whether NCDOT wasng to revise the language in the
Review Board agreement related to the Phased Approathef®@OD. Beth responded that
the wording in the Review Board agreement says thait@ipected” that the Phased
Approach would be identified in the ROD as the LEDPA,that it “will be” the LEDPA.
Therefore, NCDOT needs to take a closer look at $lsigd before determining the exact
wording for the ROD.

Leilani Paugh asked if there would be a separate meetisigduss Phase | mitigation with the
agencies. Beth responded that NCDOT was planning to hareeting, but the exact time
would be worked out later.

Bill Biddlecome then adjourned the meeting.

file no.:. 3301-2.7.2
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STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

BEVERLY EAVES PERDUE EUGENE A. CONTI, JR.
GOVERNOR SECRETARY
September 23, 2009
To: September 17, 2009 Bonner Bridge Merger Team Meeting Attendees
From: Beth Smyre, PE “ﬁéﬁ’a ’

Project Planning Engineer

Subject: NC 12 Replacement of Herbert C. Bonner Bridge, (Bridge No. 11) over
Oregon Inlet, Dare County, WBS No. 32635, Federal-Aid No. BRS-
2358(15), TIP No. B-2500

Merger Team Meeting Summary

A merger team meeting was held on September 17, 2009 for the subject project. The following
people were in attendance:

Scott McLendon US Army Corps of Engineers (USACE)

Ron Sechler National Marine Fisheries Service (NMFS)

Clarence Coleman Federal Highway Administration (FHWA)

Ron Lucas FHWA

Chris Militscher US Environmental Protection Agency (USEPA)

Kathy Matthews USEPA

Rosemary Hall USEPA

Mike Murray National Park Service (NPS)

Thayer Broili NPS

Sara Winslow NC Division of Marine Fisheries (NCDMF)

Travis Wilson NC Wildlife Resources Commission (NCWRC)

Jim Gregson NC Division of Coastal Management (NCDCM)

Jim Hoadley NCDCM

Cathy Brittingham NCDCM

Renee Gledhill-Earley State Historic Preservation Office (SHPO)

David Wainwright NC Division of Water Quality (NCDWQ)

Amy Simes NC Dept. of Environment and Natural Resources

Jerry Jennings NCDOT- Division 1

Greg Thorpe NCDOT- Project Development & Environmental Analysis

Rob Hanson NCDOT- PDEA

Brian Yamamoto NCDOT- PDEA

Beth Smyre NCDOT- PDEA
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Phil Harris NCDOT- Natural Environment Unit
Bruce Ellis NCDOT- NEU

Elizabeth Lusk NCDOT- NEU

Michael Turchy NCDOT- NEU

Karen Lynch NCDOT- NEU

Steve Mitchell NCDOT- NEU

Kathy Herring NCDOT- NEU

Leilani Paugh NCDOT- NEU

Morgan Weatherford NCDOT- NEU

Kerry Vallant NCDOT- Transportation Planning Branch

Dave Henderson

NCDOT- Hydraulics

Lonnie Brooks

NCDOT- Structure Design

Don O’Toole NC Department of Justice

Mark Laugisch NCDOT- Roadside Environmental Unit
Virginia Mabry NCDOT- Transportation Program Management
Victor Barbour NCDOT- Technical Services

KJ Kim NCDOT- Geotechnical Engineering

Harrison Marshall NCDOT- Human Environment Unit

Ray Mclntyre NCDOT- TIP Development Unit

Thomas Stoddard NCDOT- TIP Development Unit

John Page PB

Representatives from the USFWS (Raleigh and Manteo offices) were not present.

Part I: Discussion of Wetland Mitigation for Phase I

The meeting consisted of discussion of anticipated impacts due to the construction
of Phase I to wetlands, submerged aquatic vegetation (SAV), and National Park Service
(NPS) property; this was followed by a discussion of appropriate mitigation or
conservation measures for each impact type. This project will follow a phased mitigation
approach with the proposed phased construction of the preferred alternative. Impacts to
US Fish and Wildlife Service (USFWS) property will be discussed at a later date since
USFWS representatives were not in attendance.

The Team reviewed Figures E-2g and E-2h from the FEIS and Table 1 from the
merger packet that illustrated the biotic communities, including wetlands, which were
delineated within the Parallel Bridge Corridor. Table 1 provides a range of impacts to
identified wetland types including man-dominated, salt shrub, maritime grassland,
overwash, maritime shrub thicket, reed stand, and CAMA wetlands of salt flat, brackish
marsh, smooth cord grass, and black needlerush.

The final impact numbers could change based on the final design and landing
points of the bridge but will be within the same scale as reported on Table 1. The
dominant species and quality of wetland was questioned for the man-dominated type on
the table. The merger team would like to see the NCWAM types indicated. NEU will
review the area called man-dominated and assess the type and quality of all
wetlands according to NCWAM.
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All agencies agreed that offsite wetland mitigation is not preferred for this project.
FHWA questioned the use of existing wetland mitigation sites for offsetting impacts.
USACE pointed to the exceptional quality and type of habitats associated with the Outer
Banks as justification for alternative mitigation and allowed within the new federal
mitigation rule. USACE noted that credits from existing wetland mitigation sites could
eventually be utilized to compensate for impacts for Phase I. NPS requires that all
impacts to Park Service property is mitigated within the park. Other agencies agreed that
alternative mitigation or conservation measures would be acceptable. NPS suggested that
a phragmites control program could be an appropriate mitigative measure using a 4:1
ratio. NCWRC recommended that any measures take into account site conditions and
adjacent phragmites populations, which may require a larger treatment area other than
what is dictated by ratios. Additional areas could be used to offset impacts from future
phases of the roadway project. NCDWQ will have to discuss fulfillment of no-net-loss
policy with their management. NCWAM has been suggested previously by NCDWQ as a
method to demonstrate no-net-loss of functions through wetland enhancement. NCDCM
stated the Dare County Land Use plan requires 25% of the mitigation within the county.
NEU will coordinate with the NPS to develop an appropriate, practicable
phragmites control proposal for review by NCDOT and agencies as mitigation for
wetland impacts.

The Team reviewed the figure included in the meeting package that illustrated the
SAYV survey transects completed by NEU in June 2009. The survey results show that
SAYV coverage within the corridor averaged 27.7%, which equates to an estimated 1.68
acres of SAV impacts. Impacts from Table 1 were estimated using 25% average SAV
coverage within the corridor.

NMES considers the SAV impact area to be the total amount of potential habitat
within the corridor, not just the areas with presence of SAV. This area would be a
maximum of 6.04 acres within the right-of-way of Phase I. NEU can refine this acreage
by eliminating non-habitat areas such as mud, silt, and deep water areas. Other State
agencies would not require any additional mitigation than required by the NMFS.
NCDWQ requested SAV mapping of corridor prior to construction. Removal of the
existing bridge may result in impacts also. Bridge demolition techniques will be
discussed at 4B and 4C meetings. NEU will provide an estimate of the total SAV
habitat area, impacts due to shading, and impacts due to fill.

NCDWQ discussed construction techniques that could increase impacts, such as
jetting piles. The dispersion of material could smother SAV beds. A recent study funded
by NCDOT discusses the range of effects. If preventive or clean-up measures are not
undertaken, the impacts would be considered permanent.

Removal of the existing bridge could be used as on site mitigation of SAV
impacts, with consideration given to impacts from bridge demolition. NPS questioned the
lack of certainty of SAV habitat restoration by bridge removal. However, the same lack of
certainty exists with impacts of the new bridge. NEU will provide an estimate of the
potential SAV habitat area under the existing bridge.
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NEU discussed offsite, out-of- kind mitigation of SAV impacts by oyster reef
construction. The SAV mitigation panel recommends funding research as a priority.
Restoring SAV beds can be problematic in such dynamic environments. SAV tends to be
opportunistic and will populate habitat areas as they develop. NMFS will be open-minded
and suggested current USACE dredging projects and other civil works projects as
potential cooperative opportunities to restore SAV habitat.

Dave Lekson (USACE) should be contacted for additional mitigation opportunities.
NCDOT should show due diligence in reviewing onsite mitigation and conservation measures.
Other measures were suggested for wetland mitigation including restoration of piping plover
habitat, control of vegetation encroachment, and enhancement of fisheries. NCDCM also
referred to the Coastal Habitat Protection Plan for targeted areas and measures. All mitigation
pursued should take into account any Section 7 measures.

Part II: Discussion of Draft Preferred Alternative Partnership Agreement

The purpose of this portion of the meeting was to discuss the draft (dated September 8,
2009) Preferred Alternative Partnership Agreement that was developed to address how
decisions on future phases of the project would be made. The intent of the agreement was to
identify the responsibilities of all agencies that must be involved before NCDOT can move
forward on future phases and to state protocol for how alternatives for future phases will be
evaluated. The agreement was developed based on the suggestion from the USEPA during the
May 21, 2009 merger team meeting that an adaptive management strategy that deferred
decisions on later phases would best fit this project, due to the unpredictability of the
environment within the project area. Although the team decided to revise the LEDPA/Preferred
Alternative decision during the May 21 meeting, no concurrence form was signed.

The group discussed whether the Partnership Agreement was necessary in the current
context of the Merger Process; several agencies felt that a Merger Process concurrence form
would be more appropriate. Some members of the team expressed concerns about not having
the authority to sign a Partnership Agreement on behalf of their agency; however, they were
authorized under the current Merger agreement to sign a concurrence form.

The concept of adaptive management, first mentioned during the May 21 merger team
meeting, was discussed. The Department of Interior’s Adaptive Management is a policy for
how to manage a resource over time to achieve a desired outcome. Several agencies questioned
whether an adaptive management plan should be stipulated in any agreement.

The team determined that a Partnership Agreement was potentially more appropriate for
the USFWS and the NPS (as managers of the federal lands along the NC 12 corridor) than to
the other members of the merger team. USEPA suggested that the US Institute for
Environmental Conflict Resolution, an independent and impartial federal program in Arizona,
could assist in the development of a Partnership Agreement between the transportation and
federal land agencies. The Department of Interior has an Office of Collaborative Action and
Dispute Resolution that could also be utilized.
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The team discussed revising the draft Partnership Agreement into a Merger Process
concurrence form, which would amend (not conflict with) the Review Board agreement that
was signed on August 27, 2007. The concurrence form should include the following:

- Recognition that the Review Board agreed that Phase I should proceed as soon

as possible;

- Review the amount of studies of the project area that have been completed to

date;

- Recognize the available solutions for later phases that were studied;

- Explain why the team agreed during the May 21 meeting that decisions on the

later phases of the project could be postponed; and

- An additional formalized agreement should be pursued with the US Fish and

Wildlife Service and the National Park Service that provides additional
information on how decisions about later phases will be made.

It was also noted that some discussion may be needed about what would trigger NCDOT and
FHWA to reconvene the merger team for future phases. USEPA mentioned that the tenets of
the existing draft Partnership Agreement should be included within the Record of Decision for
the project.

NCDOT asked that the team provide any comments on the existing draft Partnership
Agreement as well as any comments on what would trigger the merger team’s involvement on
future phases by Friday, September 25. NCDOT and FHWA will draft a concurrence form
with the above stipulations and send it to the merger team for review.
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Appendix E: New Preferred Alternative

The following describes the Preferred Alternative (Parallel Bridge Corridor with NC 12 Transportation
Management Plan) that was approved by the project’s Merger Team.

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative proposes to
proceed with construction of Phase | of the Parallel Bridge Corridor as soon as possible. Phase | of the
Parallel Bridge Corridor would consist of a parallel replacement structure on the west side of the existing
Bonner Bridge.

A single conceptual alignment for Phase | is under consideration at the Phase | Bodie Island terminus.
The final design in this location would be developed in coordination with the National Park Service
(NPS) so as to minimize adverse impacts to Cape Hatteras National Seashore resources. The main bridge
structure would be designed in coordination with the US Army Corps of Engineers (USACE) and the US
Coast Guard (USCG) so as to maximize the available navigation span and thereby minimize future
dredging required within Oregon Inlet. All aspects of Phase | would be designed to conform to North
Carolina highway specifications as approved by the Federal Highway Administration (FHWA) and
NCDOT to ensure the safe construction and operation of the highway. In addition, other state and federal
environmental regulatory and resource agencies would have an opportunity to review and comment on the
final design prior to authorization of construction.

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative (Preferred) does
not specify a particular action at this time on Hatteras Island beyond the limits of Phase I. The selection
and finalizing of future phases of the Preferred Alternative would be determined through the Merger
Process and a separate Partnership Agreement, which FHWA and NCDOT will pursue with the NPS and
USFWS (as the federal land management agencies) (See Appendix H). The Merger Process and the
Partnership Agreement would address transportation management through 2060 with a plan to monitor
conditions on NC 12 and the affected environment, and modify management actions so as to minimize
adverse impacts to the Refuge resources while maintaining NC 12 as a viable transportation facility.
Future construction actions within the Parallel Bridge Corridor would be evaluated in cooperation with
the appropriate environmental regulatory and resource agencies through the Merger Process and the
Partnership Agreement.

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative is consistent with
the Section 404/NEPA Merger Process agreement for this project that was approved in August 2007. The
various Parallel Bridge Corridor alternatives reflect a reasonably foreseeable range of options that could
be implemented in later phases.
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Phase | of the Parallel Bridge Corridor with NC 12 Transportation Management Plan

NCDOT initially developed several design concepts for the Oregon Inlet replacement bridge and its
southern terminus on Hatteras Island; these concepts are represented in the Oregon Inlet bridge
component of the Parallel Bridge Corridor alternatives. At a site visit on July 15, 2009, USFWS
representatives identified an additional design concept that is considered a minor variation of Phase | of
the Phased Approach alternatives, because it would be immediately adjacent to the western edge of the
existing NC 12 easement within which the Phased Approach alternatives would be built. This USFWS-
suggested variation would encompass a total area for the transportation facility of approximately 7.2 acres
(6.9 acres of current easement plus 0.3 additional acres for a total of 7.2 acres). The USFWS also stated at
this meeting that their suggested design option would not require a compatibility determination by the
Refuge, since it would be considered a minor modification of the NC 12 easement.

On September 2, 2009, NCDOT and FHWA met with USFWS and NPS representatives as a follow-up to
the July 15, 2009 meeting. During this meeting, NCDOT and FHWA requested that the USFWS consider
a larger minor modification beyond the limits that were provided by the USFWS. The design that contains
the alignment outside of the USFWS limits provides more room for heavy trucks and recreational
vehicles. According to NCDOT Division 1 personnel who will administer the construction oversight of
this project, this design provides more separation between the existing Bonner Bridge and the
construction of the new bridge. This increases the safety to the motorists that will be traveling on existing
NC 12 during construction. This slightly different version (see graphic below) would encompass a

total area for the transportation facility of approximately 3.08 acres (2.91 acres of current easement plus
0.17 additional acres for a total of 3.08 acres). This NCDOT variation will be evaluated for Section 4(f)
applicability. NCDOT and FHWA will continue to coordinate with the USFWS to resolve the alignment
for Phase | of the Parallel Bridge with the Transportation Management Plan. Though there may be
changes to this proposed alignment as coordination with the USFWS continues, the impacts are expected
to remain within the range of Phase | impacts proposed for the Parallel Bridge Corridor alternatives.

Following are graphical representations of the proposed NCDOT variation (based on the USFWS
concept).





Parallel Bridge Corridor with
NC 12 Transportation Management Plan

Phase | Conceptual Design Impacts

Main Bridge Design
Approximate amount of new (100°)
easement needed for new bridge 127,900 square feet
2.91 Acres
Potential amount of existing 142,600 square feet
easement available to be returned
3.27 Acres
Refuge Parking Lot Access
How traffic would access Via intersection with
Refuge parking lot SR 1257, and remnant of existing NC 12
Approximate amount of new
easement needed for Refuge 7,300 square feet
parking lot access 0.17 Acre
(Former)USCG Station Access
How traffic would access .
USCG Station Via SR 1257
Amount of new easement
needed for USCG Station None
access
Length of Existing NC 12 needed to
maintain access to USCG Station None
access road
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Appendix F: Draft Section 106
Programmatic Agreement

The draft version of the programmatic agreement to resolve adverse effects from the project on historic
resources has been, and continues to be, coordinated and developed in consultation with the NC State
Historic Preservation Officer, the Advisory Council on Historic Preservation, and consulting parties. The
Programmatic Agreement will be finalized prior to the Record of Decision.
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PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL HIGHWAY ADMINISTRATION,

THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
NORTH CAROLINA STATE HISTORIC PRESERVATION OFFICER
AND
THE NORTH CAROLINA DEPARTMENT OF TRANSPORTATION
FOR
THE REPLACEMENT OF HERBERT C. BONNER BRIDGE (BRIDGE NO. 11)
ON NC 12 OVER THE OREGON INLET
DARE COUNTY, NORTH CAROLINA
TIP PROJECT B-2500
FEDERAL AID PROJECT BRS-2358(15)

WHEREAS, the Herbert C. Bonner Bridge (Bridge No.11, Dare County), built over
Oregon Inlet in 1962, is approaching the end of its reasonable service life and as part of
NC 12 provides the only highway connection between Hatteras Island and Bodie Island,;
and

WHEREAS, NC 12 has been and continues to be subjected to washouts and disruptions
due to storms and other natural events that are a part of the dynamic and ever-changing
environment along North Carolina’s Outer Banks; and

WHEREAS, the Federal Highway Administration (FHWA), in cooperation with the
North Carolina Department of Transportation (NCDOT), has determined that
replacement of Bonner Bridge is necessary and intends to proceed with construction of a
parallel bridge across Oregon Inlet as soon as possible; and

WHEREAS;, the replacement consists of a parallel structure on the west side of the
existing Bonner Bridge in the immediate vicinity of Oregon Inlet, hereinafter defined as
the Undertaking/Phase | and described in Attachment A, which has been accepted by the
Interagency NEPA/Section 404 Merger Team of which the consulting parties to this
Programmatic Agreement (PA) are members, or are represented by the members; and

WHEREAS, to address the unpredictability of natural events which could impact NC 12
in the future, the NCDOT and FHWA will develop in consultation with the Interagency
NEPA/Section 404 Merger Team, the NC 12 Transportation Management Plan (TMP).
The NC 12 TMP will be a phased-decision making process that responds to and plans for
the dynamic and changing environment in which the Undertaking/Phase | and future
steps to maintain NC 12 as a viable transportation corridor are thoroughly considered,;
and

WHEREAS, this PA shall be incorporated into the NC 12 TMP; and

WHEREAS, the Undertaking/Phase | anticipates retention of the terminal groin and
revetment on Hatteras Island, which requires the issuance of a new permit from the U.S.
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Fish and Wildlife Service (USFWS) under the authority of the National Wildlife Refuge
System Administration Act of 1966, as amended (16 U.S.C. 668dd-668ee); and pursuant
to 50 CFR 29.21; and

WHEREAS, this PA does not pertain to any future road and/or bridge construction south
of the Parallel Bridge Corridor undertaken by FHWA and/or NCDOT, nor does it
abrogate the USFWS’s rights, responsibilities, and obligations to manage Pea Island
National Wildlife Refuge pursuant to the National Wildlife Refuge System
Administration Act of 1966, as amended (16 U.S.C. 668dd-668ee) and other relevant
authorities; and

WHEREAS, NCDOT and FHWA have endorsed the application for NC 12 to become a
National Scenic Byway as established under the Intermodal Surface Transportation
Efficiency Act of 1991, and reauthorized in 1998 under the Transportation Equity Act for
the 21st Century; and

WHEREAS, identification of historic properties within the Undertaking/Phase I’s Area
of Potential Effects has been carried out in accordance with the Advisory Council on
Historic Preservation’s (ACHP) regulations (36 CFR Part 800) for implementing Section
106 of the National Historic Preservation Act (16 U.S.C. 470f); and

WHEREAS, the Undertaking/Phase | will affect the National Register of Historic Places
(NRHP)-listed (former) Oregon Inlet US Coast Guard. Station.and the Pea Island National
Wildlife Refuge, a property determined or eligible for inclusion in the NRHP; and

WHEREAS, NCDOT has agreed to design modifications that keep subsequent phases of
the project out of the limits of the Rodanthe Historic District (NRHP-eligible), which also
includes the Chicamacomico Life Saving Station (NRHP-listed), but it is also understood
that dramatic changes may require reassessment, under the NC 12 TMP, for that phase;
and

WHEREAS, FHWA has prepared the FEIS and additional documentation that have
identified phases of the Undertaking/Phase | and effects on historic properties and
submitted a notice of adverse effect to ACHP, which elected to participate in this
consultation; and

WHEREAS, the FHWA has consulted with the North Carolina State Historic
Preservation Officer (SHPO) and the ACHP to develop this PA pursuant to Section
14(b)(3) of 36 CFR Part 800; and

WHEREAS, NCDOT has participated in the consultation and been invited as a signatory
to this PA; and

WHEREAS, the National Park Service (NPS), the USFWS, County of Dare, the
Chicamacomico Historical Association (CHA), and the North Carolina Aquariums
(Aquariums) have participated in the consultation and been invited to concur in this PA,;
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NOW, THEREFORE, FHWA, the ACHP, the SHPO, and the NCDOT agree that the
Undertaking/Phase | and subsequent phases covered by the NC 12 TMP shall be
administered in accordance with the following principles and stipulations to satisfy
FHWA'’s Section 106 responsibilities for these actions.

PRINCIPLES

FHWA and NCDOT shall adhere to the following principles for replacement of the
Bonner Bridge and development and implementation of the NC 12 TMP:

1.

FHWA and NCDOT commit to plan, design, and implement the
Undertaking/Phase | in accordance with the best practices and measures available
at the time to avoid and minimize impacts to-historic properties.

FHWA and NCDOT will seek, discuss, and consider the views of the consulting
parties to this PA concerning design and construction options throughout the
planning for any subsequent phases.

Given the potential for changes in the environment and historic properties, FHWA
and NCDOT will, for any subsequent phases, identify and evaluate any properties
that are or may be eligible for listing in the NRHP.

FHWA and NCDOT will take into account direct, indirect, and cumulative effects
on historic properties pursuant to 36 CFR 800.5(a)(1) and will consider measures
to improve existing conditions affecting historic properties.

As a matter of public policy and in accordance with FHWA guidance at the time,
reasonableness of cost shall be considered when selecting measures to avoid,
minimize, or mitigate adverse effects to historic properties. Cost should not be the
only determining factor in mitigation decisions.

FHWA and NCDOT will minimize impacts associated with the Management of
NC 12 on the natural habitat and the NRHP-eligible historic landscape of the Pea
Island National Wildlife Refuge.

FHWA has an Emergency Relief Program that establishes protocols for
coordination with NCDOT and other Federal and state agencies to deal with
emergencies. FHWA and NCDOT will comply with 23 CFR 668 and 36 CFR
800.12, and other applicable environmental laws, when a disaster and/or
emergency is declared by the appropriate authority.

STIPULATIONS

FHWA will ensure that the following measures are carried out:

I. Parallel Bridge Corridor Minimization/Mitigation Measures

In order to facilitate planning and streamline development of plans for the
Undertaking/Phase I, NCDOT shall, in consultation with the consulting parties,
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develop the following historic contexts to aid in historic planning for the parallel
bridge corridor and possible heritage tourism initiatives.

A. Ethnographical Context

1)

2)

NCDOT will work with the USFWS, SHPO, and NPS to compile an
ethnographical context of the men and women that lived and worked
in the general project area during the late nineteenth and early
twentieth centuries. The context will focus on the area’s watermen,
fishermen, Civilian Conservation Corps, members of gun or hunting
clubs, and life saving station employees. NCDOT will be responsible
for the following tasks.
a. Gathering oral histories from surviving members of these
groups or families.
b. Conducting primary and secondary research regarding the
activities of these groups.
c. Compiling documentary materials and digitizing images.

NCDOT will produce a digital document which contains the recorded
oral histories and documentary materials. NCDOT shall afford the
USFWS, SHPO, and NPS an opportunity to review and comment on
the draft digital document. If no comments are received from the
USFWS, SHPO, and NPS within thirty (30) days of confirmed receipt,
NCDOT can assume that the reviewing parties do not object to the
document. Should any of these parties have questions about or
comments on such plans and specifications, NCDOT shall consult with
that party, and if necessary with several or all consulting parties to
address such questions and comments. NCDOT shall deposit copies
of the documentation with USFWS, NPS, SHPO, and the Historic
Architecture Group of NCDOT within three (3) years of the letting of
the Phase I contract.

B. Context for Tourism

1)

2)

3)

4)

NCDOT will work with the USFWS, SHPO, Aquariums, CHA, and
NPS to compile a context for the Coast Guard and Life Saving
stations, wildlife refuges, and other state and federal "outposts™ on
North'Carolina’s Outer Banks.

NCDOT will produce a digital document which synthesizes the
histories and documentary materials associated with the various sites.
In addition, NCDOT will prepare the artwork and text for a brochure
that could be used by travelers and residents as a guidebook to locate
and understand the significance of the various sites and their place in
history of the Outer Banks and the state.

NCDOT shall afford the USFWS, SHPO, Aquariums, CHA, and NPS
an opportunity to review and comment on the draft brochure. If no
comments are received from the USFWS, SHPO, Aquariums, CHA,
and NPS within thirty (30) days of confirmed receipt, NCDOT can
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assume that the reviewing parties do not object to the brochure.
Should any of these parties have questions about or comments on such
plans and specifications, NCDOT shall consult with that party, and if
necessary with several or all consulting parties to address such
guestions and comments.

5) NCDOT shall deposit copies of the documentation and brochure
artwork and text with USFWS, SHPO, Aquariums, CHA, and NPS
within three (3) years of the letting of the Phase | contract and will
provide 50,000 brochures to tourism organizations such as Historic
Albemarle, Coastal Guide, NC Northeast Commission, Outer Banks
Visitors Bureau, and state visitor centers.

I1. Pea Island National Wildlife Refuge

A. Bridge Design

Currently, the bridge rail is proposed as a.32-inch concrete parapet with 2-bar,
metal rail atop the parapet. Prior to completion of the final design for the
Undertaking/Phase | bridge structure within the Pea Island National Wildlife
Refuge, NCDOT shall afford the SHPO, USFWS, and NPS an opportunity to
review and comment on the plans and specifications for the parapet and bridge
rail for NC 12. If no comments are received from the SHPO, USFWS, or NPS
within thirty (30) days of confirmed receipt, NCDOT canassume that the
reviewing parties do not object to the proposed design. Should any of these
parties have questions about or comments on such plans and specifications,
NCDOT shall consult with that party, and if necessary with several or all
consulting parties to address such questions and comments.

B. Management of NC 12

NCDOT, in consultation with FWHA, USFWS, NPS, SHPO, and the North
Carolina Coastal Geological Cooperative, will develop and implement sustainable
techniques to protect NC 12 and subsequently ameliorate the adverse impacts to
the Refuge and Pea Island.

C. Copies of Technical Reports

NCDOT will provide the USFWS and NPS with copies of the cultural resource
technical reportspreviously produced by NCDOT to describe the historic
architecture, historic landscape, terrestrial archaeology, and underwater
archaeology investigations in the Undertaking/Phase I’s Area of Potential Effects.
NCDOT will deliver this information to USFWS and NPS within six (6) months
of signing the PA.

D. Signs
NCDOT will provide and install signs within the Refuge, at locations coordinated

with the USFWS and NPS, to direct people to the visitor’s center and points of
historical interest, including prominent Civilian Conservation Corps installations,
within three (3) years of the letting of the Phase I contract.
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E. Exhibits and Kiosks

1)

2)

3)

NCDOT will provide the USFWS and NPS with information about the
historic significance and structural importance of Civilian
Conservation Corps’ work efforts in the Refuge for use in exhibits and
kiosks that will be made available to visitors.

NCDOT will design and produce a custom kiosk at a location
specified by the USFWS within three (3) years of the letting of the
Phase | contract. The kiosk, like the signs mentioned in Stipulation C
above, will be installed or built in a manner consistent with USFWS or
the Refuge’s Visitor Service Facility Standards. More specifically,
NCDOT will research and design the interpretive panels; design the
structure, provide funding for fabrication of the kiosk, and install the
kiosk at the site. Prior to fabrication of the interpretive panels and
kiosk structure NCDOT shall afford the SHPO, ACHP, and USFWS
an opportunity to review and comment on the panels and structure. If
no comments are received from the SHRPO, ACHP, or USFWS within
30 days of confirmed receipt, NCDOT can-assume that the reviewing
parties do not object to the proposed design. Should any of these
parties have questions about or comments on such plans and
specifications, NCDOT shall consult with that party, and if necessary
with several or all consulting parties to address such questions and
comments.

Once installed by NCDQT, it s the intention of USFWS to maintain
the kiosks subject to the availability of appropriated funds.

I11. (former) Oregon Inlet US Coast Guard Station

A. Parking.Lot and Access Road

1)

2)

3)

B. Signs

NCDOT will make improvements (clearing sand and paving) to the
access road (SR 1257) and parking area, if NCDOT needs these areas
for staging. If and when the (former) Oregon Inlet Coast Guard
Station becomes a viable facility and is open to the public, NCDOT
will maintain SR 1257 to the standards of the North Carolina
Secondary Road System.

For the purposes of this PA, staging areas are defined as (1) the storage
of equipment or materials that are needed for the
construction/demolition of the bridge over the Oregon Inlet and (2) the
placement of temporary offices or trailers.

NCDOT shall insure access to the (former) Oregon Inlet Coast Guard
Station during construction of the Undertaking (Phase 1).

NCDOT will provide and install roadside signs to direct visitors to the station
from Northbound NC 12 and Southbound NC 12 within one (1) month of the
replacement bridge over Oregon Inlet being open to traffic.
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C. Exhibits and Kiosks

NCDOT will provide Aquariums with information about the historic significance
and structural importance of the Station for use in exhibits and kiosks, which will
be made available to visitors. NCDOT will design and produce a custom kiosk at
a location specified by Aquariums within three (3) years of the letting of Phase 1
of the project.

1) More specifically, NCDOT will research and design the interpretive
panels; design the structure, provide funding for fabrication of the
kiosk, and install the kiosk at the site.

2) Prior to fabrication of the interpretive panels and kiosk structure
NCDOT shall afford the SHPO, ACHP, and Aquariums an opportunity
to review and comment on the panels and structure. 1f no comments
are received from the SHPO, ACHP, or Aquariums within thirty (30)
days of confirmed receipt, NCDOT can assume that the reviewing
parties do not object to the proposed design. Should any of these
parties have questions about or'comments on such plans.and
specifications, NCDOT shall consult with that party, and if necessary
with several or all consulting parties to address such questions and
comments.

3) Once installed by NCDOT, Aquariums will maintain the kiosks.

1. Context Sensitive Solutions

FHWA and NCDOT commit to utilizing the best practices and measures available
at the time during the construction the Parallel Bridge and when implementing
activities associated with Pea Island/NC 12 Transportation Management Plan to
avoid and minimize all impacts to historic properties.

V. Unanticipated Discovery

If additional historic properties are discovered or unanticipated effects on historic
properties are found after FHWA approves the Undertaking/Phase | and
construction has commenced, FHWA will consult with the SHPO, the property
owner, and any Indian tribe that may ascribe traditional cultural and religious
significance to the properties in accordance with 36 CFR 800.13(b). If Native
American human remains are discovered, NCDOT and FHWA will contact the
federal land managing agency so that it may comply with Native American
Graves Protection and Repatriation Act (NAGPRA). Inadvertent or accidental
discovery of human remains will be handled in accordance with North Carolina
General Statutes 65 and 70.

V1. Dispute Resolution

Should any of the Signatory or Concurring Party(ies) object within (30) days to
any plans or documentation provided for review pursuant to this PA, the FHWA
shall consult with the objecting party(ies) to resolve the objection. If the FHWA
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or objecting party(ies) determines that the objection cannot be resolved, the
FHWA will forward all documentation relevant to the dispute to the ACHP.
Within thirty (30) days after receipt of all pertinent documentation, the ACHP
will either:

e Provide the FHWA with recommendations which the FHWA will take
into account in reaching a final decision regarding the dispute, or

e Notify the FHWA that it will comment pursuant to 36 CFR Section
800.7(c) and proceed to comment.

e Any ACHP comment provided in response tosuch a request will be taken
into account by the FHWA, in accordance with 36 CFR Section 800.7 (c)
(4) with reference to the subject of the dispute.

Any recommendation or comment provided by the ACHP will be understood to
pertain only to the subject of the dispute. FHWA'’s responsibility to carry out all
of the actions under this PA that are not the subject of the dispute will remain
unchanged.

VI1I. Amendments

Should any of the Signatory parties believe that any of the terms of this PA cannot
be carried out or that an amendment to.the terms must be made, that party(ies)
shall immediately consult with the other party(ies) to develop an amendment.

The amendment will be effective on the date a copy is signed by all of the original
signatories. Ifthe signatories cannot agreeto appropriate terms to amend the PA,
any signatory may terminate the agreement in accordance with Stipulation VIII,
below. Environmental conditions will be monitored for any changes prior to
permitting of subsequent phases and the NC 12 TMP may provide for any
amendments that may result from environmental changes and need for permits at
those times.

VIII. Termination

Any Signatory may terminate this PA by providing notice to the other party(ies),
provided that the party(ies) will consult during the period prior to termination to
seek agreement on amendments or other actions that would avoid termination.
Termination of this PA will require compliance with 36 CFR 800. This PA may
be terminated by the execution of a subsequent PA that explicitly terminates or
supersedes its terms.

If the USFWS does not renew the existing permit for the terminal groin, FHWA
shall notify the parties to this PA that the Undertaking will not proceed as planned
and that this PA is null and void. In the event that FHWA and NCDOT are
unable to proceed with the Undertaking/Phase I as currently proposed, FHWA
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shall reinitiate Section 106 consultation in accordance with 36 CFR Part 800
regarding other alternatives for the replacement of the Herbert C. Bonner Bridge.

IX. Duration

Unless terminated pursuant to Stipulation VII1 above, this PA will be in effect
until FHWA, in consultation with the other Signatory and Concurring Party(ies),
determines that all of its terms have satisfactorily been fulfilled, which ever time
comes first, or if NCDOT is unable or decides not to construct the
Undertaking/Phase I.

Execution of this PA by FHWA, ACHP, and SHPO, and implementation of its terms,
evidence that FHWA has afforded the Council an opportunity to comment on the
Undertaking/Phase I, and that FHWA has taken into account the effects of the
Undertaking/Phase | on the historic properties.

SIGNATORIES:
By: Date:

Sullivan
Federal Highway Administration, North Carolina

By: Date:
Crow
North Carolina State Historic Preservation Officer

By: Date:
Fowler
Advisory Council on Historic Preservation

By: Date:
Gibson
North Carolina Department of Transportation
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CONCURRING PARTIES:
By: Date:

XXX
Dare County, North Carolina Manager

By: Date:
XXX

North Carolina Aquariums, (Former) Pea Island US Coast Guard Station

By: Date:
XXXX
USFWS, Regional Director, Southeast Region

By: Date:
XXXX
National Park Service

By: Date:
XXXX
Chicamacomico Histarical Association
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Attachment A

Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative

The revised Preferred Alternative, the Parallel Bridge Corridor with NC 12
Transportation Management Plan, proposes to proceed with the construction of Phase | of
the Parallel Bridge Corridor as soon as possible. Phase | of the Parallel Bridge Corridor
consists of a parallel replacement structure on the west side of the existing Bonner Bridge
in the immediate vicinity of Oregon Inlet. Several alternative conceptual designs for
Phase I will be evaluated in an Environmental Assessment/Section 4(f) Evaluation.
Following a Record of Decision, the exact alignment and pier placement for Phase |
would be determined during the final design engineering process.

Specifically, the southern bridge approach and its connection to the existing road for
Phase | within the Pea Island National Wildlife Refuge would be determined in
coordination with the U.S. Fish and Wildlife Service so as'to minimize adverse impacts
to refuge resources. The northern bridge approach and its connection to the existing road
for Phase | on Bodie Island would be determined in coordination with the National Park
Service so as to minimize adverse impacts to Seashore resources. The bridge structure
itself would be designed in coordination with the U. S. Army Corps of Engineers and the
U. S. Coast Guard so as to maximize the available navigation span and thereby minimize
future dredging required within Oregon Inlet. All aspects of Phase | would be designed
to conform to North Carolina highway specifications as approved by FHWA so as to
ensure the safe construction and operation of the highway facility. In addition, all
environmental regulatory and resource agencies would have an opportunity to review and
comment on the final design prior to the authorization of construction.

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
does not include any action at this time on Hatteras Island beyond the limits of Phase I.
The study and selection of future actions on Hatteras Island beyond the limits of Phase |
would be undertaken as outlined in a Partnership Agreement between the cooperating
agencies, including the State Historic Preservation Office. The Partnership Agreement
will address transportation management through 2060 with a plan to monitor conditions
on NC 12 and the affected environment, and modify management actions so as to
minimize the adverse impacts to the Refuge resources while maintaining NC 12 as a
viable transportation facility. Future construction actions within the project corridor
would be evaluated in cooperation with the appropriate environmental regulatory and
resource agencies in a process stipulated in the Partnership Agreement. The Partnership
Agreement will incorporate by reference all relevant planning legislation, including the
National Environmental Policy Act, Section 7 of the Endangered Species Act, Section
106 of the National Historic Preservation Act, etc. In addition, the Partnership
Agreement shall reference the Section 106 Programmatic Agreement among the Federal
Highway Administration, Advisory Council on Historic Preservation, the North Carolina
State Historic Preservation Officer and North Carolina Department of Transportation for

-11 -
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the Replacement of the Herbert C. Bonner Bridge dated dd/mm/yy within the “Mutual
Agreements” section.

The new Preferred Alternative, the Parallel Bridge Corridor with NC 12 Transportation
Management Plan, is consistent with the Section 404/NEPA Merger Process agreement
for this project that was approved in August 2007. The Signatory and Concurring parties
to the Partnership Agreement shall include those members of the Section 404/NEPA
Merger Process team who wish to participate.

_12-
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Appendix G: Evaluation of the Pamlico
Sound Bridge Corridor Alternative as a
Feasible and Prudent Avoidance
Alternative Under Section 4(f) of the
Department of Transportation Act

Introduction

Section 4(f) of the US Department of Transportation Act of 1966 prohibits FHWA from approving a
project using more than a de minimis amount of Section 4(f) property unless FHWA determines (1) that
there is no feasible and prudent alternative that avoids using Section 4(f) property, and (2) that all possible
planning to minimize harm to the Section 4(f) property has occurred (49 USC & 303 and 23 USC §138).
Section 4(f) properties include publicly owned public parks, recreation areas, wildlife or waterfowl
refuges, and publicly or privately owned historic sites listed or eligible for listing on the National Register
of Historic Places.

The United States Department of Interior (USDOI), in its comments on the Final Environmental Impact
Statement (FEIS) and Final Section 4(f) Evaluation (FEIS/Final Section 4(f) Evaluation), commented (see
Appendix A)“Even though the information presented in the FEIS and Section 4(f) Evaluation is
proposing a Parallel Bridge Corridor alternative, it still demonstrates that the implementation of any of
the Parallel Bridge Corridor Alternatives may violate Section 4(f) because the Pamlico Sound alternative
would appear to be a feasible and prudent and would minimize harm to the Refuge (a section 4(f)
property.” However, the FEIS/Final Section 4(f) Evaluation had not addressed whether the Pamlico
Sound Bridge Corridor Alternative was a feasible and prudent avoidance alternative under Section 4(f)
because the Pamlico Sound Bridge Corridor Alternative was not considered to be an avoidance alternative
at that time. Under the Section 4(f) regulations, only avoidance alternatives are analyzed for feasibility
and prudence. The Pamlico Sound Bridge Corridor Alternative was not considered to be an avoidance
alternative because at that time, FHWA determined that the alternative would use a portion of the Cape
Hatteras National Seashore, which is a Section 4(f) property. However, as explained in the Revised Final
Section 4(f) Evaluation, recent historical research caused FHWA to reconsider its analysis. FHWA has
determined that, because the highway, the Cape Hatteras National Seashore and the Pea Island National
Wildlife Refuge (as a refuge) were planned and developed jointly, impacts from the transportation facility
would not be considered use of those properties. Therefore, Section 4(f) approvals for use of the Cape
Hatteras National Seashore and the Pea Island National Wildlife Refuge (as a refuge) are not applicable in
this instance. However, FHWA determined that the Pea Island National Wildlife Refuge is a site on or
eligible for the National Register of Historic Places. Therefore, a Section 4(f) approval would be
applicable for the Refuge as a historic site. FHWA now must consider whether the Pamlico Sound
Bridge Corridor Alternative is a feasible and prudent avoidance alternative to the use of Pea Island
National Wildlife Refuge (as a historic property) as part of its Revised Final Section 4(f) Evaluation.

The Pamlico Sound Bridge Corridor Alternative would avoid use of this Section 4(f) historic property by
constructing an approximately 17.5-mile bridge in the Pamlico Sound that would completely bypass the
Refuge. The Pamlico Sound Bridge Corridor Alternative is depicted in Chapter 2 of the FEIS.






Background

The Bonner Bridge Replacement Project has followed an interagency coordination process commonly
referred to as the “Merger” Process. This process merges the environmental analysis required to satisfy
federal actions under the Clean Water Act and National Environmental Policy Act. Merger Team
members include representatives from state and federal transportation and environmental regulatory and
resource agencies.

As a result of earlier coordination with the Merger Team, the Pamlico Sound Bridge Corridor Alternative
was presented to the Merger Team in 2003, and the North Carolina Department of Transportation
(NCDOT) agreed to study a number of different alternative alignments in the corridor. The Pamlico
Sound Bridge Corridor Alternative proposes to relocate 11 miles of NC 12 roadway within the Pea Island
National Wildlife Refuge to an approximately 17.5-mile bridge constructed in the Pamlico Sound. This
alternative would completely bypass the Refuge, and it is highly likely that NC 12 within the Refuge
would be abandoned.

Purpose

The purpose of this document is to analyze whether or not the Pamlico Sound Bridge Corridor would be a
feasible and prudent avoidance alternative to the use of the Pea Island National Wildlife Refuge. This
analysis also addresses and responds to USDOI’s comment on the FEIS/Final Section 4(f) Evaluation as
to whether or not the Pamlico Sound Bridge Corridor Alternative would be a feasible and prudent
avoidance alternative to avoid the Pea Island National Wildlife Refuge.

Section 4(f) Feasible and Prudent Standards

FHWA regulations implementing Section 4(f) provide the following standards for determining whether or
not an avoidance alternative is feasible and prudent, located in the definition of “feasible and prudent
avoidance alternative” at 23 CFR 774.17:

(1) A feasible and prudent avoidance alternative avoids using Section 4(f) property and does not cause
other severe problems of a magnitude that substantially outweighs the importance of protecting the
Section 4(f) property. In assessing the importance of protecting Section 4(f) property, it is
appropriate to consider the relative value of the resource to the preservation purpose of the statute.

(2) An alternative is not feasible if it cannot be built as a matter of sound engineering judgment.

(3) An alternative is not prudent if:

(i) It compromises the project to a degree that it is unreasonable to proceed with the project in light
of its stated purpose and need;

(ii) It results in unacceptable safety or operational problems;

(iii) After reasonable mitigation, it still causes:
(A) Severe social, economic, or environmental impacts;
(B) Severe disruption to established communities;
(C) Severe disproportionate impacts to minority or low income populations; or
(D) Severe impacts to environmental resources protected under other Federal statutes;

(iv) It results in additional construction, maintenance, or operational costs of an extraordinary
magnitude;

(v) It causes other unique problems or unusual factors; or

(vi) It involves multiple factors in paragraphs (3)(i) through (3)(v) of this definition, that while
individually minor, cumulatively cause unique problems or impacts of extraordinary magnitude.






Analysis of the Feasibility and Prudence of the Pamlico
Sound Bridge Corridor Alternative

Feasibility

A “feasible” alternative for Section 4(f) purposes is one that is capable of being built as a matter of sound
engineering judgment. A Pamlico Sound Corridor Bridge would be a significant engineering feat. The
longest bridge built in North Carolina to date is approximately 5.2 miles long. At approximately 17.5
miles, a bridge through the Pamlico Sound Bridge Corridor would be one of the longest bridges in the
world. Nonetheless, FHWA and NCDOT do believe that, from an engineering standpoint, a Pamlico
Sound Corridor Bridge could be designed and constructed. Therefore, the Pamlico Sound Bridge
Corridor Alternative is considered feasible under Section 4(f).

Prudence

An avoidance alternative may only be eliminated for not being prudent under Section 4(f) if the
alternative has specific, severe problems. The issue here is whether construction of the Pamlico Sound
Bridge Corridor Alternative “results in additional construction, maintenance, or operational costs of an
extraordinary magnitude” or “causes other unique problems or unusual factors.”

Pamlico Sound Bridge Corridor Alternative Determined “Not Practicable” in the Merger Process

During the Merger process, NCDOT identified one of the challenges to the Pamlico Sound Bridge
Corridor Alternative to be finding the funding to construct a bridge of this magnitude." Table G-1
summarizes the Pamlico Sound Bridge Corridor Alternative’s lowest and highest initial construction cost
estimates as presented in the FEIS in Tables 2-9 and 2-10.2. The cost estimate for the Pamlico Sound
Bridge Corridor Alternative ranged from approximately $943 million to $1.441 billion in 2006 dollars.

Table G-1. Pamlico Sound Bridge Corridor Alternative Initial Construction Cost (2006 dollars)

Low Estimate High Estimate
Bridge Construction $929,100,000 $1,425,500,000
Right-of-way $5,245,000 $6,890,000
Bridge Demolition $4,000,000 $4,000,000
Pavement Removal $4,255,000 $4,255,000
Wetland Mitigation $329,000 $512,000
Total $942,929,000 $1,441,157,000

The NCDOT did not identify the Pamlico Sound Bridge Corridor Alternative as its Preferred
Alternative/Least Environmentally Damaging Practicable Alternative (LEDPA) because the high
construction cost exceeded its ability to finance the project. Instead, NCDOT presented the Parallel
Bridge Corridor with Phased Approach/Rodanthe Bridge as the preferred alternative to the Merger Team
during a May 23, 2007 Merger Team meeting. In this meeting and through a series of meetings
summarized in Chapter 8 of the FEIS, NCDOT explained the methodology, data, and results associated

! July 23, 2003 Merger Team Meeting Minutes, September 10, 2003.

% The cost was estimated as a range rather than a single number in accordance with FHWA guidance for “major
projects” over $500 million, which are by nature more complex and have more elements of risk and uncertainty than
projects of lesser cost.






with development of the alternative cost estimates presented in the FEIS. Also during the May 23, 2007
meeting, NCDOT presented why NCDOT funding and innovative financing could not be used to
implement the Pamlico Sound Bridge. This included a discussion of how the State distributes funds by
geographic area based on the 1989 Equity Formula for the Statewide Transportation Improvement
Program (STIP).

In a follow-up June 20, 2007 Merger Team meeting, the NCDOT provided additional information to the
Merger Team. This information included NCDOT’s documentation of its cost estimates for alternatives,
the Finely Engineering firm’s independent estimate of alternative costs, and FHWA'’s verification of
project cost estimates. The NCDOT also provided a handout that outlined applicability of the State
Infrastructure Bank, GARVEE Bonds, and tolling for the Pamlico Sound Bridge. This information
supported the NCDOT position that based on restrictions in state law; it did not have the financial
resources to construct a Pamlico Sound Bridge Corridor Alternative.

NCDOT also answered questions regarding its analysis during additional individual meetings with
resource agencies during June and July of 2007 and in follow-up correspondence. After the series of
meetings, responses to comments, and providing additional detailed information as requested, state and
federal resource agency representatives had little comment on the cost estimate methodology and
analysis.

The NCDOT sought concurrence on the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge
alternative as the LEDPA during an August 15, 2007 Merger meeting. Merger Team representatives did
not concur that the Phased Approach/Rodanthe Bridge alternative was the LEDPA. The decision for
concurrence was elevated to the Merger Dispute Review Board (comprised of US Army Corps of
Engineers, NCDOT, North Carolina Department of Environment and Natural Resources, and FHWA
representatives). The Merger Dispute Resolution Board met on August 27, 2007 to review agency
briefings and hear discussion on the concurrence point. During the Review Board proceeding, none of the
Merger Team agencies provided information to contradict the estimated high cost and financing problems
that NCDOT had identified for the Pamlico Sound Bridge Corridor Alternative. The Merger Dispute
Resolution Board reached concurrence on an approach to advance the Bonner Bridge project. Based on
the information presented at that time, the Board concurred that the Pamlico Sound Bridge Corridor
Alternative was not practicable,3 based on cost estimates, and thus was not LEDPA. The Board also
concurred with building Phase | of the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge
alternative (short bridge over Oregon Inlet) with every possible effort to be made to touch the bridge
down within the existing easement. The Board also concurred that Phase | alone does not meet purpose
and need of the project and additional phases will be needed to meet purpose and need.”

Financing a Pamlico Sound Bridge Corridor Alternative with Federal-Aid Highway Funds

FHWA administers a number of categories of grants-in-aid for highway construction. The Bonner Bridge
replacement project is being developed in compliance with federal laws and regulations so that the project
will be eligible for Federal-aid highway funds for construction. The standard federal share of a project
funded with Federal-aid highway funds is 80 percent. The state would be responsible for paying the other
20 percent of the cost. The 80 percent federal share of the Pamlico Sound Bridge Corridor Alternative

® The LEDPA decision requires a finding that there is no "practicable alternative to the proposed discharge which
would have less adverse impact on the aquatic ecosystem, so long as the alternative does not have other significant
adverse environmental consequences” (40 C.F.R. § 230.10[a]). To be “practicable,” an alternative must be
“available and capable of being done after taking into consideration cost, existing technology, and logistics in light
of overall project purposes” (40 C.F.R. §230.3[q])

* FHWA, Final Environmental Impact Statement and Section 4(f) Evaluation, NC 12 Replacement of the Herbert C.
Bonner Bridge, Volume 2, September 17, 2008, Appendix D






would range from $754,343,200 to $1,152,925,600. There are three traditional methods for Federal-aid
financing for the Pamlico Sound Bridge Corridor Alternative: apportioned Federal-aid highway funds;
advanced construction cash flow management; and GARVEE bonds. These options are discussed below.

Financing with Apportioned Federal-Aid Highway Funds

Whenever a consumer purchases gasoline, a federal tax is collected and deposited in the Federal Highway
Trust Fund. A complex formula provided by periodic multi-year legislation apportions the Federal-aid
funds among the states each year. The traditional method of authorizing a Federal-aid highway contract
is for the state to commit the total contract amount needed for the project from that year’s apportionment.
If NCDOT were to use this method of financing a Pamlico Sound Bridge Corridor Alternative there
would be a drastic impact on other highway needs across the state. The total Federal-aid highway funding
apportioned to North Carolina over the last five years is shown in Table G-2. Over the last three years,
North Carolina has received about $1 billion per year in apportioned Federal-aid highway funds.> These
funds are not block grants to the states. Rather, as shown in the table, Congress apportioned 14 different
categories of highway grant programs. The Bonner Bridge replacement is not eligible for all the grant
categories listed in the table. Funding that could be eligible to be used for the Bonner Bridge would be
the National Highway System, Bridge Replacement and Rehabilitation Program, Equity Bonus, and part
of the Surface Transportation Program categories of funds. The project does not meet the eligibility
criteria of the other programs.

Table G-2. Federal Highway Apportionments to North Carolina

Federal-Aid Program 2009 2008 2007 2006 2005
Interstate Maintenance $176,973,972 | $172,268,070 $174,794,941 | $149,924,855 | $155,205,333
National Highway System $207,688,264 | $203,242,297 $206,781,440 | $181,838,229 | $186,864,719
Surface Transportation Program $237,173,790 | $231,580,249 $236,608,466 | $203,141,566 | $236,301,154
Bridge Replacement and Rehabilitation $146,290,683 | $140,563,218 $133,254,026 | $108,916,741 | $116,492,030
Recreational Trail $1,719,240 $1,780,661 $1,692,798 $1,578,400 $1,369,950
CMAQ $50,535,860 $48,243,443 $48,797,913 $41,964,818 $42,965,693
State Planning/Research $19,245,953 $17,725,073 $19,086,939 $16,710,356 $15,718,697
Metropolitan Planning $5,677,834 $5,588,967 $5,501,508 $5,358,969 $5,489,337
Equity Bonus $87,017,985 $87,041,256 $97,920,150 $98,324,366 $92,386,941
Appalachian Development $32,921,949 | $38,102,372 $38,098,851 | $36,964,241 | $36,668,688
Rail Highway Crossing $6,199,544 $6,171,837 $6,051,930 $6,215,292 $0°
Highway Safety $37,371,167 $36,020,062 $37,103,109 $31,639,097 $0*
Safe Routes to Schools $5,034,374 $4,050,525 $3,175,243 $2,333,556 $1,000,000
Redistribute Certain Funds $0 $4,498,928 $8,642 $6,697,961 $8,105,300
Total Apportionment $1,013,850,615 | $996,876,958 | $1,008,875,956 | $891,608,447 | $898,567,842

Congress has special rules that limit the use of the Surface Transportation Program category of funds.
These grants are subject to a suballocation process for use in specified areas as illustrated in Table G-3.

® North Carolina also received additional funding allocated for specific projects identified by Congress, but the funds
are not shown in the table because that funding can only be used for the specific project identified by Congress

® Prior to SAFETEA-LU, 10% of Surface Transportation Funds were suballocated for safety construction activities
(i.e., hazard elimination and rail-highway crossings).






Congress established that 10 percent of Surface Transportation Program funds be set-aside for
Transportation Enhancement Projects, for which bridge work is not eligible. Funding is also suballocated
to urban areas in the state. Since the Bonner Bridge is not located in an urbanized area, suballocated
urban funds could not be utilized for the replacement of the bridge. Funds not subject to the suballocation
are “flexible” and can be used for eligible projects in any area of the state.

Table G-3. Suballocation of Surface Transportation Program Funds

2009 2008 2007 2006 2005
Tran Enhancement $23,717,379 $23,625,451 $23,660,847 $23,625,451 $23,625,451
Urban Area> 200k $43,576,884 $42,453,736 $43,473,015 $34,152,243 $35,584,872
Urban Area< 200k $69,837,728 $67,522,368 $69,623,602 $56,840,764 $59,546,736
Areas pop < 5000 $19,995,645 $19,995,645 $19,995,645 $19,995,645 $19,995,645
Any Area $80,046,154 $114,418,542 $123,095,059 $68,527,463 $108,830,076

Finally, Table G-4 provides a summary of those program funds for which replacement of the Bonner
Bridge would meet the eligibility criteria. The Federal share of the cost of the Pamlico Sound Bridge
Corridor Alternative exceeds one-year of eligible funds. The NCDOT would likely have to commit up
two years of eligible program apportionments to the Pamlico Sound Bridge Corridor Alternative. As a
result, NCDOT would have to defer replacing all other deficient bridges in state for those years.
Currently NCDOT statewide transportation improvement program (STIP) has 838 deficient bridges that
are programmed for replacement in the years 2009-2015, at a total cost of $1 billion. Additionally,
NCDOT would have to defer improvements on the remainder of the National Highway System in those
years. The National Highway System includes about 5,400 miles of the major roadways in North
Carolina over which 36 percent of the travel occurs. Using the traditional method of federally funding the
Pamlico Sound Bridge Corridor Alternative would drastically limit the number of transportation
improvement projects that are programmed for the remainder of the National Highway System in North
Carolina.

Table G-4. Federal Highway Funds Available for Bonner Bridge Replacement

2009 2008 2007 2006 2005
National Highway System | $207,688,264 | $203,242,297 | $206,781,440 | $181,838,229 | $186,864,719
STP Any Area $80,046,154 | $114,418,542 | $123,095,059 | $68,527,463 | $108,830,076
Bridge Replacement $146,290,683 | $140,563,218 | $133,254,026 | $108,916,741 | $116,492,030
Equity Bonus $87,017,985 | $87,041,256 | $97,920,150 | $98,324,366 | $92,386,941
Subtotal $521,043,086 | $545,265,313 | $561,050,675 | $457,606,799 | $504,573,766

While Federal-aid highway apportionments are distributed through the Highway Bill Authorization
process, Congress further controls federal highway programming or annual use of federal funds through
the establishment of an Obligation Limitation in the Appropriation process. The obligation limitation is
the amount of federal funds that the state can actually use to authorize or commit funding for projects in a
given year. Table G-5 provides the North Carolina Obligation Limitation for the past five years. Based
on the range of the Federal share of the project cost, it is likely that NCDOT would have to commit all its
available obligation limitation for at least one-year to fully authorize construction of the Pamlico Sound
Bridge Corridor Alternative. The effect would be that NCDOT could not commit to use federal highway
funds to advance any other Federal-aid project using the traditional authorization process during that year.






Table G-5. Obligation Limitation to North Carolina

2009 2008 2007 2006 2005
General use $929,798,673 $888,473,966 | $885,753,590 | $774,973,260 | $795,223,400
Specified use $92,058,602 $125,847,081 | $101,378,816 | $161,131,568 | $50,313,261
Subtotal $1,021,857,275 | $1,014,321,047 | $987,132,406 | $936,104,828 | $845,536,661
Exempt from OL $21,070,289 $21,075,924 | $23,710,108 | $23,807,984 | $21,978,691
Available General Use $950,868,962 $909,549,890 | $909,463,698 | $798,781,244 | $817,202,091

In conclusion, it would not be prudent to use the traditional finance method of using apportioned Federal-
aid highway funds to authorize the Pamlico Sound Bridge Corridor Alternative, as it would likely
consume two years of eligible apportionments and about one year of obligation limitation for the entire
state. Asa result, NCDOT would have to defer addressing other transportation improvement and safety
needs on the National Highway System and would have to defer replacing all of its other deficient bridges
in the state using Federal highway funds for nearly two years.

Financing with Cash Flow Use of Federal-Aid Highway Funds

A second method to finance the Pamlico Sound Bridge Corridor Alternative with Federal highway funds
would be for NCDOT to use its “advance construction”’ authority to begin the project with state funds
and later convert to federal aid. This would allow NCDOT to begin the project by committing state funds
for the entire contract amount. NCDOT would authorize federal funds at an annual rate to cover only the
anticipated expenditures over that specific year. Each year, NCDOT would use part of its obligation
limitation to convert the previous advance construction project to federal funding. NCDOT currently uses
the advance construction cash flow management authority for other projects. The current amount of
projects approved under advance construction is $1,691,559,723.8

Currently, NCDOT is planning replacement of the Bonner Bridge as a cash flow project in conjunction
with Federal-Aid Grant Anticipated Vehicles Bonds. This means part of federal highway funds will be
used to reimburse NCDOT for actual expenses, and other federal highway funds will be used to reimburse
NCDOT for debt service associated with bonds proceeds used for construction. NCDOT is pursuing the
bridge replacement project as a design-build contract. If the NCDOT had to construct the Pamlico Sound
Bridge Corridor Alternative, it would likely use a design-build contract as well. Contract time for a
design-build of the Pamlico Sound Bridge Corridor Alternative would likely be four and one-half to five
years. For cash flow analysis purposes, it is assumed that payout of the contract would be about 20
percent of the total estimated cost per year. Therefore, the estimated annual expenditures over the five-
year period for the Pamlico Sound Bridge Corridor Alternative would range from $188,585,800 (low
estimate $942,929,000*0.20) to $288,231,400 (high estimate $1,441,157,000*0.20).

The federal share of those estimated annual costs would range from $150,868,640 to $230,585,120. The
annual construction costs are roughly 28 percent (low estimate) to 44 percent (high estimate) of all
eligible federal funds depicted in Table G-4 for the entire state. NCDOT would have to commit a
significant portion of eligible funds annually for the construction contract period of five years. Asa
result, over this five-year period, NCDOT would have to cut spending on all of its other National
Highway System and bridge replacement projects by 28 to 44 percent. It would not be a reasonable use

723 USC. §115(b).
8 FHWA, Fiscal Management Information System, Report FMISW10A, September 30, 2009.






of the federal highway trust fund to reduce the funds for other transportation needs so drastically for a
single project.

It should be mentioned that the last five years of federal funding are at record high levels that may not be
replicated in next highway authorization law. Apportionments and obligation limitations distributed
under the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users of 2005
(SAFETEA-LU) exceeded revenue collected in the highway account of the Highway Trust Fund over the
same time period. Congress had to transfer $8 billion from the General Fund to cover shortfall in the
Highway Account balance during September 2008. Receipts into the Highway Account were $32.9
billion in FY 2006, $33.8 billion in FY 2007, and $31.3 billion in FY 2008 (excluding the transfer from
the General Fund). As of 2009, receipts are down from the previous fiscal year and Congress had to
transfer $7 billion in August 2009 to cover another shortfall in the account. It is possible, unless
Congress raises additional revenue, that available federal funds will be cut substantially from the record
levels of highway funding that were authorized in SAFETEA-LU.

Financing with Federal-Aid Grant Anticipated Vehicles (GARVEE) Bonds

Section 311 of the National Highway System Designation Act of 1995 (NHS Act) significantly expanded
the eligibility of bond and other debt instrument financing costs for Federal-aid reimbursement. This
change to the Federal-aid program was codified into permanent highway law as an amendment to Section
122 of Title 23, United States Code. Since enactment of the NHS Act, a number of states, including
North Carolina, either have issued or are considering project financing that utilizes bond or other debt
instrument financing mechanisms involving the payment of future Federal-aid highway funds to retire
debt. Bonds issued based upon the pledge of future Federal-aid highway apportionments for debt service
payments are called Grant Anticipation Revenue Vehicles or "GARVEE" bonds. When a state
government issues GARVEE bonds, it is able to build more projects initially than it otherwise could, but
its future highway funds will be less since the GARVEE bonds must be repaid out of the state’s future
apportionments.

Reimbursements of bond-related costs are paid on an annual schedule based upon the amount of
GARVEE bond proceeds applied to Federal-aid projects. The federal share (80 percent) of the Pamlico
Sound Bridge Corridor Alternative would range from $754,343,200 to $1,152,925,600. A North
Carolina statute, enacted in 2005, allows NCDOT to use GARVEE bonds to fund needed transportation
projects, but places limitations on the amount of GARVEE bond proceeds it could use for transportation
projects. One limitation is that the outstanding principal amount of such bonds does not exceed the
amount of federal transportation funds that were authorized to the state in the immediately prior Federal
Fiscal Year. This limitation in the state GARVEE Act will allow the issuance of bonds in a total
aggregate principal amount of approximately average income $1 billion if Congress continues
authorization of Federal Transportation funds at recent levels and the interest rates do not change from
current patterns.” Because of this limitation, it is not reasonable to anticipate that GARVEE bond
proceeds could be used to fund the Pamlico Sound Bridge Corridor Alternative when comparing the
outstanding principal amount of bonds to the estimated federal share of the cost of the alternative.

A second limitation in the State statute is the maximum annual principal and interest of such debt do not
exceed 15 percent of the expected average annual federal revenue shown for the seven-year period in the
recently approved STIP. The current 2009-2015 expected annual federal revenue is about $963 million
($6739.7 +7). Therefore, the maximum debt service for GARVEE bonds, based on the statute and current
STIP, would be around $144 million. Table G-6 shows debt-related annual payments based on the

%State of North Carolina, $287,565,000 Grant Anticipation Revenue Vehicle Bonds, Series 2007, Official Statement,
September 27, 2007.






estimated range of the federal share of project costs for the Pamlico Sound Bridge Corridor Alternative.
The interest rates shown were based on rates as of July 1, 2009, for 15- and 20-year term AA rated
revenue bonds. One may note that the GARVEE Bond issuance in the NCDOT Program is based on a
12-year repayment schedule (which is two Federal highway authorization periods). However, for this
analysis the repayment term was extended to 20 years as other States have used longer repayment
schedules to fund major transportation projects.

Table G-6. Estimated GARVEE Bond Debt Related Annual Payments

Federal Share Sl Annual Rate Bond Term Annual Debt
Project Costs (years) Payment
$754,343,200 $760,000,774 4.75% 15 $71,988,135
$754,343,200 $866,123,570 5.33% 20 $62,702,390
$1,152,925,600 $1,161,572,542 4.75% 15 $110,025,469
$1,152,925,600 $1,161,572,542 5.33% 20 $95,833,291

The annual debt-related expenses for a GARVEE bond for the Pamlico Sound Bridge Corridor
Alternative based on a various scenarios in the table would fall within the maximum debt service
limitation. However, GARVEE Bond debt service for bond proceeds used for the Pamlico Sound Bridge
Corridor would use about 44 to 86 percent of the debt service limitation for the single project. NCDOT
has already programmed about $950 million in GARVEE Bond proceeds in the 2009-2015 STIP for
various other transportation projects across the state. While the current GARVEE program includes
flexibility to move projects in and out of the program, NCDOT has already committed the proceeds to
other projects around the state. NCDOT has obtained $287,565,000 in GARVEE Series 2007 bonds for
use on other transportation projects. The NCDOT is using those bond proceeds to advance 38 projects
located in various geographic areas of the state, per the STIP. NCDOT anticipates using $13,000,000 of
the bond proceeds to fund repairs to the existing Bonner Bridge to maintain the safe use of the bridge
during the construction of the replacement bridge. In addition, the NCDOT plans to use $70,000,000 of
bond proceeds for replacement of the existing Bonner Bridge.”® It is not likely that NCDOT could use the
remainder of its $950 million bonding authority for the Pamlico Sound Bridge Corridor Alternative
because it is likely that the debt service maximum limitation would be exceeded.

In conclusion, the amount of GARVEE proceeds that could be used to finance a Pamlico Sound Bridge
Corridor Alternative is insufficient since NCDOT has already committed substantial GARVEE bond
funds to other projects in the state. The statutory limitation on the total outstanding principal prevents
NCDOT from issuing GARVEE bonds in the amount that would be needed to fund the federal share of
the Pamlico Sound Bridge Corridor. Adding debt service for GARVEE proceeds to build the Pamlico
Sound Bridge Corridor to the debt service for other programmed projects would likely exceed the State’s
statutory debt service limitation.

Use of State-Only Funding to Construct the Pamlico Sound Bridge Corridor Alternative

The previous analysis focused on the use of federal funds to construct the Pamlico Sound Bridge Corridor
Alternative. Federal funds are not the only funding available to NCDOT for its budgeting and
programming purposes. The NCDOT budget is established by the General Assembly. NCDOT, through

10 State of North Carolina, $287,565,000 Grant Anticipation Revenue Vehicle Bonds, Series 2007, Official
Statement, September 27, 2007.






the Office of State Budget and Management, and the Governor’s office, provides input on system needs

and use of funds. The General Assembly also establishes appropriations for different highway purposes.
Similar to the federal highway program, many of the state-appropriated highway programs have unique

factors for distribution of funding to address needs across the state. Figure G-1 shows projected uses of

NCDOT appropriations for the state Fiscal Year 2008-2009.

NCDOT uses its projected appropriations to address the many needs across the state. NCDOT is
responsible for the development, operation and maintenance of 79,067 miles of roads in the state, as well
as other transportation modes. Compared to the other states, NCDOT is responsible for the 2™ largest
state highway system in the country. A comparison of revenue use per mile of state-administered
highways shows that NCDOT has the fourth lowest revenue per mile for state-maintained highways in the
country. Table G-7 compares the revenue use by each state for construction, operation and maintenance
of state-maintained highways based on information provided in the latest version of Highway Statistics.
NCDOT is responsible for 18,161 structures within its state highway system. This includes 12,768
bridges. Replacement of the Bonner Bridge would normally be funded out of the “TIP Construction”
slice of NCDOT appropriations.

Other Construction $216.9M 38.3%

Secondary Roads 169.8 TIP Construction

Diseretionary Funds 15.0

Spot Safety 01 72% $1,499M

Public Service Rds 2.0 y :

2 All Construction

Small Urban Const. 21.0 & Malnlenance
Debt Service $144.8M g
GO Bonds 85.5 Highway Maintenance
GARVEE Bonds  59.3 $957.5M

Other Programs $20.6M
Capital Improvements 14.4
GHSP and Other 6.2 Municipal Aid

$147.8M
Other Modes $184.5M

Aviation 47.8

Rail 21.3 \

Public Transit  83.1 State Agency Transfers $464.7TM

Ferties 323 General Fund 165.1

L. A Highway Patrol 5,

Adlmmlstratmn $298.5M Public Instruction 126::
DoOT 87.1 Other Agencies 17.7
DMV 129.4 NCTA
DOH 36.5 Gap Funding 25.0
Trust Fund 45.5 Administration 5.9

Total Funding=$3.9 Billion

Figure G-1. Projected Uses of NCDOT Appropriations for the State Fiscal Year 2008-2009
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Table G-7. Revenue Use By State

Highway Miles Revenues for State- Revenues per Mile
of State Administered of State-
Ownership Highways Administered

HM-10 SF-3 (thousands $) Highway
South Carolina 41,430 $1,318,756 $31,831
West Virginia 34,087 $1,085,171 $31,835
Montana 10,780 $429,881 $39,878
North Carolina 79,067 $3,251,332 $41,121
New Mexico 11,994 $592,823 $49,427
Virginia 57,481 $3,151,199 $54,822
South Dakota 7,843 $439,357 $56,019
Wyoming 6,753 $386,151 $57,182
Arkansas 16,432 $958,900 $58,356
North Dakota 7,384 $436,066 $59,056
Missouri 33,681 $2,055,260 $61,021
Nebraska 9,956 $613,723 $61,644
Maine 8,547 $553,325 $64,739
Kentucky 27,530 $1,896,582 $68,891
lowa 8,909 $805,495 $90,414
Mississippi 10,970 $1,089,531 $99,319
Texas 79,849 $8,416,199 $105,401
Vermont 2,633 $278,507 $105,776
Louisiana 16,687 $1,769,681 $106,051
Tennessee 13,836 $1,487,545 $107,513
Kansas 10,368 $1,117,070 $107,742
Alaska 5,674 $643,873 $113,478
New Hampshire 3,981 $502,225 $126,155
Alabama 10,978 $1,396,585 $127,217
Georgia 17,910 $2,299,582 $128,397
Minnesota 5/ 11,926 $1,540,282 $129,153
Indiana 4/ 11,183 $1,456,526 $130,245
Wisconsin 11,771 $1,552,768 $131,915
Idaho 4,959 $664,207 $133,940
Pennsylvania 39,843 $5,550,976 $139,321
Delaware 5,275 $808,666 $153,302
Utah 5,848 $932,769 $159,502
Ohio 19,266 $3,144,076 $163,193
Oklahoma 12,287 $2,017,202 $164,174
Nevada 5,381 $1,013,296 $188,310
Colorado 9,110 $1,799,435 $197,523
Oregon 7,532 $1,499,343 $199,063
Michigan 9,696 $2,187,299 $225,588
Arizona 6,813 $1,828,731 $268,418
Ilinois 16,083 $4,645,175 $288,825
New York 15,549 $4,789,451 $308,023
Hawaii 928 $286,497 $308,725
Washington 7,043 $2,189,866 $310,928
Maryland 5,150 $1,765,704 $342,855
Connecticut 3,716 $1,335,008 $359,259
Rhode Island 1,104 $608,915 $551,553
Florida 12,069 $7,237,708 $599,694
Massachusetts 2,830 $1,886,895 $666,747
California 15,234 $10,581,429 $694,593
New Jersey 2,326 $6,431,547 $2,765,067
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The Bonner Bridge replacement project is located in Division 1. NCDOT previously demonstrated to the
Merger Team that the Pamlico Sound Bridge Corridor Alternative would exceed the entire 2007-2013
STIP funding allocated to Division 1.

The 2009-2105 STIP provides approximately $1.1 billion over the seven-year period for the distribution
region, which includes Division 1 and Division 4. The $1.1 billion is planned to fund 139 projects across
20 counties. The amount available over a five-year period would be about $812 million ($1,137 billion+7
x 5). The low range of the estimate of the Pamlico Sound Bridge Corridor Alternative could not be
funded based on the funding allocated to Division 1 and Division 4 over the five-year contract period.
NCDOT could not fund the high range of the Pamlico Sound Bridge Corridor Alternative with 2009-2015
STIP funding allocated to Division 1 and Division 4. If NCDOT funded the project, it would result in no
other construction improvements in Division 1 (5,136.96 miles of highways) and Division 4 (6,280.33
miles of highways) for a six to seven-year period.

The STIP contains about $1 billion for bridge projects across the state, which is generally an average of
$140 million per year. This includes $300 million for replacement of the Bonner Bridge. The range of
the cost estimates to fund the Pamlico Sound Bridge (see Table G-1) is $943 million to $1.15 billion,
which is approximately the same as the amount programmed in the STIP for bridges. FHWA used its
National Bridge Investment Analysis System (NBIAS) to forecast the effects of funding one bridge
replacement instead of the funding for statewide bridge replacement, rehabilitation and preservation.
Figure G-2 represents the results of the NBIAS scenario which compares the number of deficient bridges
projected under a $140 million annual program optimized for bridge replacement, rehabilitation and
preservation verses no annual funding for bridge projects. The no funding option represents all bridge
funding going to the Pamlico Sound Corridor Bridge. The figure shows that the number of deficient
bridges in North Carolina would increase by about 2000 bridges by the year 2015 under this scenario.
Committing all the funding currently programmed for bridge projects to the Pamlico Sound Bridge
Corridor would create a drastic burden on the state’s ability to maintain the other bridges on the North
Carolina State Highway System.

Other Financing Options

General Obligation Bonds

The use of state general obligation bonds is not a viable source of funds, as the bonds would have to pass
a bond referendum, which requires approval of the citizens of the state.

Toll Revenue Bonds

NCDOT did not consider the use of bond proceeds issued with toll revenue debt service as a funding
option of the Pamlico Sound Bridge Corridor Alternative. NCDOT’s rationale was the limitation in
current North Carolina Statute. In order to convert a route to a toll facility, legislation requires that a free
route must also be available. Currently, NC 12 from Bodie Island is the only free route available to
access Hatteras Island. The NCDOT nonetheless performed a preliminary toll feasibility analysis for the
Pamlico Sound Bridge Corridor Alternative in August 2007. This analysis evaluated the feasibility of
applying tolling to fund the Pamlico Sound Bridge Corridor Alternative. Its conclusion was that tolling
was not feasible because toll revenues would not support the debt service of required bonds.
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Figure G-2. Number of Structurally Deficient and Functionally Obsolete Bridges in North
Carolina

FHWA performed additional analysis to evaluate the feasibility of financing the Pamlico Sound Bridge
Corridor Alternative through tolls. Since many toll and major projects include multiple sources of
funding, FHWA evaluated scenarios where toll revenue bond proceeds would not be required to finance
the entire project cost. This evaluation estimated a minimum toll rate to provide adequate coverage for
toll revenue bonds for the low- and high-cost estimates of the Pamlico Sound Bridge Corridor
Alternative. The scenario analyses were performed using the following assumptions.

. The total project cost included the standard cost categories of preliminary engineering, right-of-
way, construction, maintenance, operations, and financing.

The interest and toll rate would be fixed over the life of the loan.

The term of the debt service for toll revenue bonds would be 30 years.

The facility would be open 365 days a year.

There is not a reduction in trips or diversion of traffic due to the route being tolled.

One scenario evaluated by FHWA assumed that the NCDOT would commit the Phase | funding for the
Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge alternative to the Pamlico Sound Bridge
Corridor. The STIP currently shows that Federal highway apportionments, GARVEE bond proceeds and
state funds being used for the bridge over the Oregon Inlet. In our analysis, the high range of the cost of
the short bridge is $395,000,000, which was updated to include the extension of Phase I construction
limits discussed in the November 2008 Merger Team meeting. Therefore, we assumed that $325 million
in Federal highway funds and State funds plus $70 million in GARVEE bond proceeds would be
committed to the Pamlico Sound Bridge Corridor. In this scenario, toll revenues would be used to make
up the difference between the cost of the Pamlico Sound Bridge Corridor (low and high cost estimates)
and the GARVEE bond proceeds with Federal highway and State funds. The FHWA evaluation (Tables
G-8 through G-11) determined that a single-trip toll rate of approximately $18 to $31 in each direction
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would be needed to provide adequate debt coverage to issue revenue bonds for the low and high end of
the cost estimate of the Pamlico Sound Corridor Bridge. These individual toll rates are extremely high for
a single trip and would likely be a severe hardship to area residents, considering the absence of other
transportation choices available for those traveling NC12.

Another scenario evaluated by FHWA assumed that a Transportation Infrastructure Finance and
Innovation Act (TIFIA) loan, backed by toll revenue, would be used in conjunction with funding already
committed to the Phase | construction of the Parallel Bridge with Phased Approach plus some other gap
funding not yet identified. This analysis evaluated the toll rate of an individual trip to support a TIFIA
loan, which can be issued for up to one-third of the project costs. This evaluation (Tables G-12 through
G-15) determined that a single-trip toll rate of approximately $11 to $14 in each direction would be
needed to provide adequate debt coverage for a TIFIA loan for the low and high ends of the cost estimate
of the Pamlico Sound Corridor Bridge. In addition, the State would have to find additional funding to
bridge the gap between the cost of the bridge and use of available funding for the short bridge
supplemented with a TIFIA loan. For example, available Federal highway funds and State funds
supplemented by GARVEE bonds is $395 million. A TIFIA loan would provide an additional $342.1
million for the low end of the cost estimate for the Pamlico Sound Bridge. Thus, the State would have to
find additional funding to bridge the gap in financing. These toll rates are relatively high considering that
some form of other tax would be necessary to provide funding or revenue to support bonds to bridge the
funding gap.

Cost Summary

In summary, the initial construction cost of the Pamlico Sound Bridge Corridor Alternative surpasses the
threshold of construction cost of extraordinary magnitude and is therefore not a prudent alternative. The
approximately 17.5-mile Pamlico Sound Corridor Bridge would be the second longest bridge in the
United States. It also would be the most expensive single structure contract ever awarded in the country.
Based on the range of the construction cost estimate ($943 million to $1.15 billion) the contract would
use about one year of federal highway funding obligation limitation and about two years of eligible
federal highway apportionments.

Funding the construction of the Pamlico Sound Bridge Corridor Alternative with GARVEE bonds, state
bonds, toll revenue bonds, or financial package with a combination of funding sources was shown not to
be reasonable. The construction cost of the Pamlico Sound Bridge Corridor Alternative is roughly similar
to funding programmed for bridges in the STIP for the next seven years, statewide. Further, NCDOT
could not fund the contract based on the distribution of construction funding to the funding region
(Division 1 and Division 4). NCDOT could not fund the construction contract even if all sources of
funding provided to Division 1 were committed to this one project. Funding the Pamlico Sound Bridge
Corridor Alternative would require changes in legislation governing the state’s allocation of funding to
address its needs across the state or to increase the amount of indebtedness the state could incur with its
GARVEE program. Based on the status of the federal highway program, this would not be a reasonable
change. Additional financing through bonding backed by other revenue sources would also require State
legislative action.

Unique Maintenance Problems Associated with the Pamlico Sound Bridge Corridor Alternative

Funding the construction of the Pamlico Sound Bridge Corridor Alternative would create unique
maintenance problems of extraordinary magnitude for NCDOT. Using all of the bridge funding in the
STIP for the Pamlico Sound Bridge Corridor Alternative would result in an increase in the number of
deficient bridges in the state by around 2,000 by the year 2015. Further, the Pamlico Sound Bridge
construction cost would likely exceed all available funding for highway construction, operation and
maintenance to NCDOT Division 1 over the bridge construction period. Division 1 approximately
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receives $200 million per year, depending on State revenues, for all highway construction, operation and
maintenance purposes. [Division 1’s allocation for STIP programming purposes is $837 million over the
2009 -2015 STIP 7 year period or about $120 million per year. Projected allocations for Secondary
Roads, Small Urban, and Economic Development are about $21 million. Projected allocations for
Standing Road Maintenance, Bridge Maintenance and Contract Resurfacing are $52 million. Division 1
allocations for Spot Safety, System Preservation and Contingency are about $10 million]. If Division 1
could commit all available resources, it would have to defer all other construction, maintenance, and
operational activities for the four- to five-year construction contract. The roadway system in Division 1
(5136.96 centerline miles) would substantially degrade without any type of activity over a five-year
bridge construction period.

Severe Impact to the Public’s Access to the Refuge

One project need that supports replacement of the Bonner Bridge is the tourist use of Hatteras Island
(including the use of Cape Hatteras National Seashore), use of the Pea Island National Wildlife Refuge,
and Dare County’s reliance on tourism as its primary industry.* Pea Island National Wildlife Refuge
reports 2.7 million visitors annually. In addition, the State Historic Preservation Office is seeking
improved interpretation of the historic attributes of the Refuge for visitors. This is planned as a
mitigation measure for the Bonner Bridge replacement.

USDOI indicated in its comments on the FEIS that visitor access to the Refuge is a very important
consideration in the analysis of alternatives. In particular, USDOI commented that the Phased
Approach/Rodanthe Bridge (preferred alternative in the FEIS) impacts of noise, visual character, and
access limitations would rise to the level of substantial impairment to result in a constructive use under
FHWA regulations. USDOI comments under the heading of “Access:” stated: “As a result, even though
the Preferred Alternative would nominally afford access to the Refuge, the Visitor’s Center would no
longer be available, and we anticipate that the quality of the visitor experience would be degraded to the
point that the visitation may be reduced. This would represent a substantial loss to the American public.”

Implementation of a Pamlico Sound Bridge Corridor Alternative is expected to result in a severe access
impact to Refuge visitors. The Pamlico Sound Bridge Corridor Alternative would eliminate vehicular
access from Bodie Island to the north end of the Refuge since the Pamlico Sound Bridge Corridor
Alternative would bypass the Refuge and touch down well south of the Refuge in Rodanthe. Should
access remain passable at the south end of the Refuge, the Pamlico Sound Bridge Corridor Alternative
would substantially increase individual one-way trips to the visitor center, the impoundments in the
Refuge, fishing areas, and the historic Oregon Inlet Coast Guard Station by roughly 30 miles (Figure G-
3). This would represent a substantial increase in vehicle-miles traveled for millions of annual visitors
that travel to visit and enjoy the outstanding natural and scenic beauty afforded in the Refuge.

Additionally, work performed for the FEIS has shown that it is reasonably foreseeable that a breach
through the island will occur by 2060 at the southern end of the project near Rodanthe, thereby severing
vehicular access from the relocated highway corridor. This elimination of vehicular access from the
south, plus the bridge bypassing the north end of the island, would significantly alter and reduce visitor
access both in timing and distance.

If the Pamlico Sound Bridge Corridor Alternative had been selected as the Preferred Alternative, the
Refuge and the National Park Service have indicated they would have intended to maintain some type of
access for visitors to the Refuge, although the access would not likely be vehicular. Such access would be

1 FHWA, Final Environmental Impact Statement and Section 4(f) Evaluation, NC 12 Replacement of the Herbert
C. Bonner Bridge, Volume 1, September 17, 2008, Project Need.
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much different than the current ease with which visitors can access and enjoy the Refuge via a State
Highway Route currently included as an intermodal connector on the National Highway System.
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In summary, the Pamlico Sound Bridge Corridor Alternative would have a severe adverse impact on
access to the island. While this impact alone may not be so severe as to make the alternative imprudent
for Section 4(f) purposes, in conjunction with the increased costs of extraordinary magnitude described
above, the alternative is not a prudent alternative.

Conclusion

Feasible and prudent avoidance alternative decisions are intended to be fact-specific decisions that
consider the totality of the circumstances, including the type, function, and significance of the Section 4(f)
property. The historical review of how present-day NC12 and the Refuge/Seashore have developed
together caused FHWA and NCDOT to reassess the prudence of staying within the bounds of the existing
right-of-way at all costs. The previously perceived need to strictly stay within the existing right-of-way—
which drove the selection of the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge
Alternative as the LEDPA/Preferred Alternative—is an artificial and imprudent constraint that is
inconsistent with the preservation purpose of Section 4(f).

As has occurred throughout the history of the National Seashore and Refuge, a prudent Bonner Bridge
Replacement Alternative can be provided that maintains the transportation need for a safe NC 12 while at
the same time protecting the important activities, features, and attributes of the Refuge. In order to
protect the road from the eroding shoreline, the NCDOT working with the USFWS has relocated NC 12
to the west of the original easement in the Refuge four times in the past without any documented
significant environmental impacts. The relocations amount to approximately six (6) miles of road
relocations along this segment of NC 12, which is nearly half the length of NC 12 from Rodanthe to
Oregon Inlet.

The construction cost of the Pamlico Sound Bridge Corridor Alternative would be of extraordinary
magnitude in consideration of the funding available to the NCDOT to operate, improve and maintain its
state highway system. Implementation of the Pamlico Sound Bridge Corridor Alternatives in a single
construction contract would create a unique maintenance problem of extraordinary magnitude for
NCDOT as it would have to defer much needed improvements on the remainder of the state highway
system in North Carolina for a significant period of time. The Pamlico Sound Bridge Corridor
Alternatives would also result in severe adverse impacts to access to the Refuge.

In summary, FHWA has determined that the Pamlico Sound Bridge Corridor Alternative would not be a
feasible and prudent avoidance alternative as defined in 23 CFR 774.17.
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Table G-8

PRELIMINARY TOLL FEASIBILITY ANALYSIS
Low Range Cost Estimate for Pamlico Sound Bridge Corridor

Low Estimate (2008 $)

Project Description

Limits: Morth of Oregon Inlet to Rodanthe

County(s): Dare

Existing Parallel Route: S 264 / NC 306/ NC 101 fUS 70

Length (miles) 17.5

Mumber of Lanes: 2

Projected Traffic 0600 vehicles per day in year 2025

Effective Toll

Assumptions

Preliminary Engineering Cost

*10% of Construction Cost if not known

Right-of-way Acquisition Cost 5,245,000
Maintenance Cost / lane mile $470,000
Toll Rate per mile $1.03
Unit Transaction Cost for Toll Collection $0.40
General Revenue Bond Interest Rate 5.50%
TIFIA Interest Rate (As of 4/6/09) 3.61%
Economic Inputs

Preliminary Engineering Cost * 5 03,768,400
Right-of-way Cost ** 3 5,245,000
Construction Cost 3 937 684,000
Project Cost 5 1,036,697 400
Federal-Aid, GARVEE and State Funds 9 395,000,000
Bond Debt 3 696,536,073
Economic Evaluation

Annual Revenue 3 63,072,000
Annual Operations and Maintenance Cost 3 17,851,600
Annual Bond Payments 5 43 237 383
General Revenue Bond Coverage Ratio 1.86
TIFIA Coverage Ratio 1.10
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Project Description:

County(s):

Limits:

NCDOT Planned Improvements:
Existing Parallel Route

Preliminary Engineering Cost (%)
Right of Way Cost ($)

Construction Cost ($)

Maintenance Cost per lane mile ($)
Number of lanes

Length of Loan (YR)

TIFIA Bond Rate (%)

General Revenue Bond Rate (%)
Length of project (miles)

ADT

ADT Year

Toll Rate per mile

Federal-Aid, GARVEE and State funds ($)

Unit Transaction Cost ($)
Effective Toll ($)

Total Bond Debt ($)

Senior Bond Dept ($)

Debt Service Reserve Account ($)
Bond Issuance Cost ($)

Total Senior Bond Dept ($)

Junior Bond Debt ($)
Cost of Issuance ($)
Application Fee ($)

Total Junior TIFIA Dept ($)

Daily Revenue ($)
Annual Revenue ($)

Average Annual Maintenance Cost ($)

Average Annual Operating Cost (%)
Average Annual O & M Cost (§)

Annual Senior Debt Bond Payments ($)

Senior Debt - Coverage Ratio

Annual Junior Debt TIFIA Payments ($)

Junior Debt - Coverage Ratio

Table G-9

PRELIMINARY TOLL FEASIBILITY ANALY SIS

Low Range Cost Estimate for Pamlico Sound Bridge Corridor

B-2500 - Bonner Bridge Replacement - Pamlico Sound Alternative

Dare

Morth of Oregon Inlet to Rodanthe

Bridge Replacement

US 264 / NC 306 / NC 101 /US 70

93,768,400

5,245,000

937,684,000

470,000

2

30

3.61%

5.50%

17.50

9.600

2025

1.03

395,000,000

0.40

18.00

641,697,400

209,587,258

24,349,947 .46

29,958,726

353.895,931.26

342,110,142

500,000

30,000.00

342,640,142.00

172,800

63,072,000

16,450,000

1,401,600

17.851.600

24,349,947 46

1.86

18.887.435.66

1.10

(Assumed 10% of Construction Cost)

(Cost Included in Final EIS)

(Cost Include: Bridge Demo., Pavement Removal,
Bridge Const., & Wetland Mitig.)

(Cost Included in Final EIS)

(Information From Final EIS)

(Information From Final EIS)

(Information From Final EIS)

(calculated)

(calculated)

(calculated)

(Equal to Annual Senior Debt)

(Assumed to be 10% of Annual Senior Debt)
(calculated)

(33% of Project Cost)
(Estimated Cost)
(Defined by TIFIA)

(calculated)
(calculated - based on 365 days/year)
(calculated)
(calculated - based on 365 days/year)
(calculated)

(calculated)
Coverage Ratio Goal - 1.7

(calculated)
Coverage Ratio Goal - 1.1
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Table G-10

PRELIMINARY TOLL FEASIBILITY ANALYSIS

High Range Cost Estimate for Pamlico Sound Bridge Corridor

High Estimate (2008 $)

Project Description

Limits: Morth of Oregon Inlet to Rodanthe

County(s) Dare

Existing Parallel Route: US 264 /NC 306 /NC 101 /US 70

Length (miles) 17.5

Number of Lanes: 2

Projected Traffic 9600 vehicles per day in year 2025

Effective Toll

Assumptions

Preliminary Engineering Cost

* 10% of Construction Cost if not known

Right-of-way Acquisition Cost 6,690,000
Maintenance Cost / lane mile $470,000
Toll Rate per mile $1.79
Unit Transaction Cost for Toll Collection $0.40
General Revenue Bond Interest Rate 5.50%
TIFIA Interest Rate (As of 4/6/09) 3.61%
Economic Inputs

Preliminary Engineering Cost * 3 143 426,700
Right-of-way Cost ™ 3 6,690,000
Construction Cost % 1.434 267,000
Project Cost 5 1,584 ,583,700
Federal-Aid, GRAVEE, and State funds 3 395,000,000
Bond Debt % 1.310,966,710
Economic Evaluation

Annual Revenue 3 110,025,600
Annual Operations and Maintenance Cost 3 17,851,600
Annual Bond Payments $ 83,039 756
General Revenue Bond Coverage Ratio 1.70
TIFIA Coverage Ratio 1.32
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Table G-11

PRELIMINARY TOLL FEASIBILITY ANALYSIS
High Range Cost Estimate for Pamlico Sound Bridge Corridor

Project Description:

County(s):

Limits:

NCDOT Planned Improvements:
Existing Parallel Route

Preliminary Engineering Cost ($)
Right of Way Cost ($)

Construction Cost ($)

Maintenance Cost per lane mile ($)
Number of lanes

Length of Loan (YR)

TIFIA Bond Rate (%)

General Revenue Bond Rate (%)
Length of project (miles)

ADT

ADT Year

Toll Rate per mile

|FederaI-Aid, GRAVEE, and State funds ($)
Unit Transaction Cost ($)

Effective Toll ($)

Total Bond Debt ($)
Senior Bond Dept ($)
Debt Service Reserve Account ($)
Bond Issuance Cost ($)
Total Senior Bond Dept ($)

Junior Bond Debt ($)
Cost of Issuance ($)
Application Fee ($)

Total Junior TIFIA Dept ($)

Daily Revenue ($)

Annual Revenue ($)

Average Annual Maintenance Cost ($)
Average Annual Operating Cost ($)
Average Annual O & M Cost ($)

Annual Senior Debt Bond Payments ($)
Senior Debt - Coverage Ratio

Annual Junior Debt TIFIA Payments ($)
Junior Debt - Coverage Ratio

B-2500 - Bonner Bridge Replacement - Pamlico Sound Alternative

MNorth of Oregon Inlet to Rodanthe

Bridge Replacement

US 264 /NC 306 /NC 101 /US 70

143,426,700

6,890,000

1,434,267,000

470,000

2

30

3.61%

5.50%

17.50

9,600

2025

1.79

395,000,000

0.40

31.40

1,189,583,700

666,671,079

54,185,901 81

66,667,108

787,524,088.71

522,912,621

500,000

30,000.00

523,442,621.00

301,440

110,025,600

16,450,000

1,401,600

17,851,600

54,185,901.81

1.70

28 853 854 56

1.32

(Assumed 10% of Construction Cost)

(Cost Included in Final EIS)
(Cost Include: Bridge Demo., Pavement

Removal, Bridge Const., & Wetland Mitig.)
(Cost Included in Final EIS)

(Information From Final EIS)

(Information From Final EIS)

(Information From Final EIS)

(calculated)

(calculated)

(calculated)

(Equal to Annual Senior Debt)

(Assumed to be 10% of Annual Senior Debt)
(calculated)

(33% of Project Cost)
(Estimated Cost)
(Defined by TIFIA)

(calculated)
(calculated - based on 365 days/year)
(calculated)
(calculated - based on 365 days/year)
(calculated)

(calculated)
Coverage Ratio Goal - 1.7

(calculated)
Coverage Ratio Goal - 1.1
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Table G-12

PRELIMINARY TOLL FEASIBILITY ANALYSIS
TIFIA LOAN
Low Range Cost Estimate for Pamlico Sound Eridge Corridor
Low Estimate (2006 %)

Project Description

Limits: Morth of Oregon Inlet to Rodanthe
County(s): Dare

Existing Parallel Route: US 264 / NC 306 / NC 101 /US 7O

Length (miles) 17.5
Mumber of Lanes: 2

Projected Traffic 0600 vehicles per day in year 2025
Effective Toll $11.00

Assumptions

Preliminary Engineering Cost * 10% of Construction Cost if not known
Right-of-way Acquisition Cost 5,245,000
Maintenance Cost / lane mile $470,000
Toll Rate per mile $0.63
Unit Transaction Cost for Toll Collection $0.40
General Revenue Bond Interest Rate 5.50%
TIFIA Interest Rate (As of 4/6/09) 3.61%
Economic Inputs

Preliminary Engineering Cost * 5 03,768.400
Right-of-way Cost ™ 3 5,245,000
Construction Cost 3 937,684,000
Project Cost 3 1,036,697 400
Federal-Aid, GARVEE, State, and other funds 3 694,587 258
Bond Debt (TIFIA only) 3 342,640,142
Economic Evaluation

Annual Revenue 3 38,544,000
Annual Operations and Maintenance Cost 3 17,851,600
Annual Bond Payments 3 18,887,436
General Revenue Bond Coverage Ratio N/A
TIFIA Coverage Ratio 1.10
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Table G-13

PRELIMINARY TOLL FEASIBILITY ANALYSIS

TIFIA LOAN

Low Range Cost Estimate for Pamlico Sound Bridge Corridor
|B-25[}[} - Bonner Bridge Replacement - Pamlico Sound Alternative

Project Description:

County(s):

Limits:

NCDOT Planned Improvements:
Existing Parallel Route

Preliminary Engineering Cost (§)
Right of Way Cost ($)

Construction Cost ($)

Maintenance Cost per lane mile (§)
Number of lanes

Length of Loan (YR)

TIFIA Bond Rate (%)

General Revenue Bond Rate (%)
Length of project (miles)

ADT

ADT Year

Toll Rate per mile

Federal-Aid, GARVEE, State, and other funds
Unit Transaction Cost ($)
Effective Toll ($)

Total Bond Debt ($)
Senior Bond Dept ($)
Debt Service Reserve Account ($)
Bond Issuance Cost ($)
Total Senior Bond Dept ($)

Junior Bond Debt ($)
Cost of Issuance (§)
Application Fee ($)

Total Junior TIFIA Dept ($)

Daily Revenue ($)

Annual Revenue ($)

Average Annual Maintenance Cost ($)
Average Annual Operating Cost ($)
Average Annual O & M Cost ($)

Annual Senior Debt Bond Payments ($)
Senior Debt - Coverage Ratio

Annual Junior Debt TIFIA Payments ($)
Junior Debt - Coverage Ratio

Dare

North of Oregon Inlet to Rodanthe

Bridge Replacement

US 264 / NC 306 /NC 101 /US 70

93,768,400

5,245,000

937,684,000

470,000

2

30

3.61%

5.50%

17.50

9,600

2025

0.63

594,587,258

0.40

11.00

342,110,142

0

342,110,142

500,000

30,000.00

342,640,142.00

105,600

38,544,000

16,450,000

1,401,600

17,851,600

0.00

#DIV/0!

18,887,435.66

1.10

(Assumed 10% of Construction Cost)
(Cost Included in Final EIS)
(Cost Include: Bridge Demo., Pavement Removal,

Bridge Const., & Wetland Mmg_)
(Cost Included in Final EIS)
(Information From Final EIS)
(Information From Final EIS)

(Information From Final EIS)

(calculated)

(calculated)

(calculated)

(Equal to Annual Senior Debt)

(Assumed to be 10% of Annual Senior Debt)
(calculated)

(33% of Project Cost)
(Estimated Cost)
(Defined by TIFIA)

(calculated)
(calculated - based on 365 days/year)
(calculated)
(calculated - based on 365 days/year)
(calculated)

(calculated)
Coverage Ratio Goal - 1.7

(calculated)
Coverage Ratio Goal - 1.1
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Table G-14

PRELIMINARY TOLL FEASIBILITY ANALYSIS
TIFIA LOAN
High Range Cost Estimate for Pamlico Sound Bridge Corridor
High Estimate (2006 $)

Project Description
Limits: North of Oregon Inlet to Rodanthe
County(s): Dare
Existing Parallel Route: US 264 /NC 306 /NC101/USTO

Length (miles) 17.5

MNumber of Lanes: 2

Projected Traffic vehicles per day in year
Effective Toll

Assumptions

Preliminary Engineering Cost * 10% of Construction Cost if not known
Right-of-way Acquisition Cost 5,890,000

Maintenance Cost / lane mile $470,000
Toll Rate per mile $0.81
Unit Transaction Cost for Toll Collection $0.40
General Revenue Bond Interest Rate 5.50%
TIFIA Interest Rate (As of 4/6/09) 3.61%
Economic Inputs

Preliminary Engineering Cost * 3 143,426,700

Right-of-way Cost ** 5 6.690,000

Construction Cost 5 1,434,267.000

Project Cost 3 1,564,583.700

Federal-Aid, GARVEE, State and other funds 3 1,061,671.079
Bond Debt (TIFIA only) 5 523 442 621

Economic Evaluation

Annual Revenue 5 49 581,600
Annual Operations and Maintenance Cost 3 17,851,600
Annual Bond Payments 5 28,853,855
General Revenue Bond Coverage Ratio N/A
TIFIA Coverage Ratio 1.10
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Table G-15

PRELIMINARY TOLL FEASIBILITY ANALYSIS

TIFIA LOAN

High Range Cost Estimate for Pamlico Bridge Corridor

Project Description:

County(s):
Limits:

NCDOT Planned Improvements:
Existing Parallel Route

Preliminary Engineering Cost (%)
Right of Way Cost ($)

Construction Cost ($)

Maintenance Cost per lane mile ($)
Number of lanes

Length of Loan (YR)

TIFIA Bond Rate (%)

General Revenue Bond Rate (%)
Length of project (miles)

ADT

ADT Year

Tell Rate per mile

Federal-Aid, GARVEE, State and other funds
Unit Transaction Cost ($)

Effective Toll ($)

Total Bond Debt ($)
Senior Bond Dept ($)
Debt Service Reserve Account ($)
Bond Issuance Cost ($)
Total Senior Bond Dept ($)

Junior Bond Debt ($)
Cost of Issuance ($)
Application Fee ($)

Total Junior TIFIA Dept ($)

Daily Revenue ($)

Annual Revenue ($)

Average Annual Maintenance Cost ($)
Average Annual Operating Cost ($)
Average Annual O & M Cost ($)

Annual Senior Debt Bond Payments ($)
Senior Debt - Coverage Ratio

Annual Junior Debt TIFIA Payments ($)
Junior Debt - Coverage Ratio

B-2500 - Bonner Bridge Replacement - Pamlico Sound Alternative

North of Oregon Inlet to Rodanthe

Bridge Replacement

US 264 /NC 306 /NC 101 /US 70

143,426,700

5.890.000

1,434,267,000

470,000

2

30

3.61%

2.90%

17.50

9.600

2025

0.81

1.061,671.079

0.40

14.15

922,912,621

0

[=]

522,912,621

500,000

30.000.00

523.442,621.00

135.840

49,581.600

16.450.000

1,401,600

17,851,600

0.00

#DIV/0!

28.853.854.56

1.10

(Assume 10% of Construction Cost)
(Cost Included in Final EIS)

(Cost Include: Bridge Demo., Pavement
Removal. Bridge Const., & Wetland Mitig.)
(Cost Included in Final EIS)

(Information From Final EIS)

(Information From Final EIS)

{Information From Final EIS)

(calculated)

(calculated)

(calculated)

(Equal to Annual Senior Debt)

(Assumed to be 10% of Annual Senior Debt)
(calculated)

(33% of Project Cost)
(Estimated Cost)
(Defined by TIFIA)

(calculated)
(calculated - based on 365 days/year)
(calculated)
(calculated - based on 363 days/year)
(calculated)

(calculated)
Coverage Ratio Goal -1.7

(calculated)
Coverage Ratio Goal - 1.1
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Appendix H: Draft Partnership Agreement

At the May 2009 Merger Meeting (Appendix D), the Merger team agreed on a need for some type of
“memorandum of understanding or agreement” to document how project decisions will be made for
future phases of the project.

The draft Partnership Agreement contained in this appendix represents the version discussed at the
September 17, 2009 Merger Team meeting (Appendix D). Rather than solely relying on this one
mechanism to address future decision-making, the Merger Team felt it would be better to limit the
Partnership Agreement to (possibly) those agencies proposing the action (e.g. FHWA & NCDOT) and
those land-managing agencies (e.g. NPS and USFWS). In addition to the Partnership Agreement, the
Merger Team agreed to sign an amended Concurrence Point #3 form (CP#3 is the identification of the
Least Environmentally Damaging Practicable Alternative). The Merger Team anticipates signing this
concurrence form in October 2009.

FHWA and NCDOT will continue to work with the land managing agencies on the draft Partnership
Agreement to produce an agreement that will allow the project to proceed in a manner that meets the
requirements of all parties.





Draft PA for B-2500
9/8/2009

PARTNERSHIP AGREEMENT
AMONG
THE FEDERAL HIGHWAY ADMINISTRATION,
UNITED STATESFISH AND WILDLIFE SERVICE,
UNITED STATESNATIONAL PARK SERVICE
UNITED STATESARMY CORPS OF ENGINEERS,
NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL
RESOURCES,
AND
THE NORTH CAROLINA DEPARTMENT OF TRANSPORTATION
FOR
THE REPLACEMENT OF HERBERT C. BONNER BRIDGE (BRIDGE NO. 11)
ON NC 12 OVER THE OREGON INLET
DARE COUNTY, NORTH CAROLINA
TIP PROJECT B-2500
FEDERAL AID PROJECT BRS-2358(15)

WHEREAS, the Federal Highway Administration (“FHWA”), Nor@arolina Division;
the U.S. Fish and Wildlife Service (“"USFWS”); the Maial Park Service (NPS) the
North Carolina Department of Transportation (“NCDOTf)e U.S. Army Corps of
Engineers (“USACE”); and the North Carolina DepartmdriEmvironment and Natural
Resources (“NCDENR?”) (collectively “the parties”), veadetermined that replacement
of Bonner Bridge is necessary to

 Provide a new means of access from Bodie Island to ldattsiand for its residents,
businesses, services, and tourists prior to the end of BBnidge's service life.

* Provide a replacement crossing that takes into acemuatal channel migration
expected through year 2050 and provides the flexibility ttheethannel move.

» Provide a replacement crossing that will not be endandpgretoreline movement
through year 2050

and
WHEREAS,

This Partnership Agreement (PA) sets forth the cooperatiicies and procedures that
will guide the parties to manage the NC 12 highway corndtrin the Pea Island
National Wildlife Refuge (“the Refuge”) through the y@@50. The parties agree to
work cooperatively as outlined in this PA to maintainfe gaublic road across the refuge
in a manner that avoids, minimizes, and/or mitigaliesdaerse impacts to the refuge;
and

WHEREAS, A Final Environmental Impact Statement (FEIS) and Bmvirental
Assessment (EA) have identified the preferred alter@atithe Parallel Bridge/NC 12





Draft PA for B-2500
9/8/2009

Transportation Management Plan -- and its impact ohuh&an and natural
environment; and

WHEREAS, NCDOT and FHWA propose to proceed with the constnabif Phase | of
the Parallel Bridge/NC 12 Transportation Management &tamative as soon as
possible. Phase | of the Parallel Bridge/NC 12 Tranafiort Management Plan
alternative consists of a parallel replacement brgtgecture on the west side of the
existing Bonner Bridge in the immediate vicinity of Oredolet. The Parallel

Bridge/NC 12 Transportation Management Riantudes a phased-decision making
process developed to address the dynamic and changing envitcaeress the length of
the study area corridor through the year 2050 for which tHertakings are planned; and

WHEREAS, the parties have worked together to develop this PA; and

WHEREAS, the Environmental Protection Agency (EPA), NOAA-Fishe&ervice,
and the State Historic Preservation Office (SHPQghzarticipated in the development
of this PA and have been invited to concur in it; and

WHEREAS, concurrence in this PA indicates that party’s viewsawtaken into
consideration by the signatories.

NOW, THEREFORE, the parties agree that the project alternative teleeted in the
FHWA'’s Record of Decision, including all future phases|ldte@administered in
accordance with the following principles and stipulationaccordance with the
following authorities as listed below.

AUTHORITIES
The authorities for this PA include, but are not limitectihe following:

A. Various Federal Aid Highway Acts, included those codifi 23 U.S.C. 88 101, 107,
138, 168, 204 & 317

B. National Wildlife Refuge System Administration Auft1966, as amended (16 U.S.C.
668dd-668ee)

C. “Interagency Agreement between the U.S. Fish arldIN&iService and the Federal
Highway Administration Relating to Public Roads on traidhal Wildlife Refuge
System,” April 12, 1999

D. National Environmental Policy Act of 1969 (Pub.L. 91-190S8%#. 852), as amended
(42 U.S.C. 4321 et seq.)

E. Title IV of the Intergovernmental Cooperation A€t1868 (Pub. L. 90-577; 82 Stat.
1098), as amended (31 U.S.C. 6501 et seq.)
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F. Federal Grants and Cooperative Agreement Act of 1977L(Pafly224; 92 Stat. 3), as
amended (31 U.S.C. 6301 et seq.)

G. Executive Order 13352, "Facilitation of Cooperative @ovetion,” August 30, 2004

I. AGENCY RESPONSIBILITIES

A. The FHWA is responsible for working with the Statie@grovide the public with a
safe and efficient National Highway System. FHWAlso responsible for
administering grants-in-aid of public roads, including reftggels and Scenic
Byways. The section of NC 12 within the refuge is a publad that is part of
the National Highway System and it is a Scenic Bywag.part of its grant
administration responsibilities, FHWA must ensure thatscenic beauty of the
refuge is preserved by minimizing and/or mitigating all undafle harm to the
refuge caused by NC 12.

B. The NCDOT is responsible for the design, consimncind management of the
highway system within North Carolina. The sectio™NGf 12 within the refuge is
part of North Carolina’s highway system and is iderdiées a Strategic Highway
Corridor (SHC). As a condition of Federal funding fioe replacement of Bonner
Bridge, NCDOT will be required to comply with the terensd conditions of
FHWA'’s Record of Decision for the project. NCDOT urstands that FHWA
will incorporate this Partnership Agreement into its RdafrDecision for the
Bonner Bridge replacement project.

C. The USFWS is responsible for the protection and managemhéands and
resources under its jurisdiction, and is vitally intexdsh the maintenance of a
public refuge road system which will provide access for theeption, use and
enjoyment of National Wildlife Refuge System areas ahatlwwill integrate
with other transportation facilities.

D. The NPS is responsible foational parks, a network of nearly 400 natural,
cultural and recreational sites across the natioa.nghional parks have been set
aside by the American people to preserve, protect, and,gharlegacies of this
land.

E. The USACE is responsible for the regulation of impéetihe Waters of the
United States. This is includes the issuance of permitsofoipliance with
Section 404 of the Clean Water Act.

F. NCDENR is the lead stewardship agency for the preservatid protection of
North Carolina's outstanding natural resources. NCDEBrRes Section 401
certifications for impacts to streams and wetlandommiance with Section 404
of the Clean Water Act.
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II. MUTUAL AGREEMENTS

A. The parties recognize that action must be takereimélar future to address the
structural deficiencies of the existing Bonner Bridge wiaighoutlined in Section
1.3.3 of the Final Environmental Impact Statement.

B. The parties recognize that the Refuge has been, ardasted to continue to be,
significantly affected by forces of nature that cannoptaelicted with the degree
of certainty required to make prudent decisions todawtbatd cover a period of
fifty-one years into the future.

C. The parties recognize that while a segment of NC &aéyng6 miles long was
studied as part of the Bonner Bridge replacement pr&y¢eDOT will only seek
to implement “Phase I’ — as depicted in the conceptual gigpended to this PA —
at this time. No action will be taken at this timectmstruct any of the build
alternatives studied for the project corridor outsidBludse I. All parties
recognize that Phase | alone does not meet the purposeehdf the project.

D. The parties agree to work cooperatively in furtherarfidédCDOT'’s expeditious
completion of the environmental studies required to olterapprovals and
permits required to begin construction of Phase | as asgossible.

E. The parties agree that the section of NC 12 locatttihwhe Refuge but outside
of the limits of Phase | prior shall be maintained em@haged under a separate
agreement between the NCDOT and FWS.

F. The parties recognize a mutual responsibility to coopé&athe purpose of
preventing and/or mitigating any adverse impacts to birdsafisl wildlife
caused by Phase | of the Bonner Bridge replacement pragutell as any
impacts caused by the maintenance, and possible futucatielts of portions, of
NC 12.

G. The parties recognize that because a public road predatestéidishment of the
Refuge there is a mutual responsibility to maintain digt@nce of a safe public
road. The parties further recognize the FWS’ authtuoityesignate reasonable
conditions or restrictions on the maintenance, arssipte future relocations of
portions, of NC 12 in order to protect refuge resources.

H. The agencies concur that the remaining phases of weslepir substantial
challenges before the appropriate agencies will bdfisdtisn order to grant
applicable permit and approvals. It will be incumbent @DT to provide the
necessary information designated under the Authorisesdliin this PA to the
permitting agencies to satisfy their needs before peranid approvals are
granted. At the time of permit application, all reasdda, practicable and feasible
alternatives will be considered and evaluated for gaelse. This evaluation will
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include avoidance, minimization and compensatory mitigatasiderations for
each selected alternative.

The Parties agree to meet as needed to discuss matters of muteah edfecting
the development and implementation the NC 12 Management Plas for th
transportation system on the Outer Banks, or any other potentialllehgdit to the
Partners.

Through evaluation of the benefits and problems in implengtiis PA, the parties
may determine whether the PA could serve as a model foraibperative
programs and projects that affect the Partners and other traspoand
environmental agencies and groups.

[1I.COMMITMENTS

FHWA and NCDOT will ensure that the following measuaies carried out as part of the
NC 12 Transportation Management Plan:

A.

NCDOT will fund and implement a monitoring program on Hat$disland in the project
study area whose particulars would be developed in ias®ocwith representatives of
the Refuge, including development of decision-making criterigrémslating monitoring
findings into a decision to move forward with future phad®anning for this monitoring
program will be finalized prior to the start of physicahstruction of Phase I.

Components of a monitoring program will include gatheringlafa (at appropriate time
frames) related to:
» Changing geomorphological characteristics (e.g., the witthetevation of the

island, dune height, shoreline position, and nearshohyatry);

* Relative distance from NC 12 to critical geomorphologicalesst (e.g.,
shoreling, dune, estuarine shoreline)

e Storm events and associated NC 12 maintenance astivitie

After each 5 year period, a report will be prepared tleges these data with that of
other geologic and biological datasets from other ongoing studiethéess.

On an annual (or post-storm) basis, NCDOT will, in edtasion with representatives of
the Refuge, identify from these data geomorphological trenelgamr to a decision to
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move forward with future phases or refine their locationea& will be identified
deserving of extra scrutiny will be identified during thewad consideration of
monitoring program findings and what they mean in ternteefiming and location of
the implementation of future phases. Based on past expenwegieeng signs could
include:

* Adistance between the shoreline and the road of les$8tafeet (198 meters)
(650 feet is based on measurements of the landward extenslodwes fans that
developed during Hurricane Isabel and should generally alltwvaiahoreline
processes to occur without notable effects on NC 12 opesgtion

» Areas with weak dunes (e.g., low dunes that lack vegejahat potentially
require higher levels of storm-related NC 12 maintenantatsicproximity of
the dune to NC 12, and the rate dunes may be advancingltoN& 12 (this
recognizes that the frequency of dune maintenancgliesi when a dune is less
than 25 feet [7.6 meters] from the road);

* Increases in erosion rates over past trends

* Increases in NC 12 storm-related maintenance frequamactivity over
previous years.

+ Determine the shoreline and dune conditions under which the rrestofim-
related maintenance tends to escalate.

Annual monitoring findings and NCDOT conclusions on their retato future phase
planning, programming, and implementation shall be reptotéte Refuge for discussion.
The conclusions may be refined based on Refuge input.

3. The FHWA and NCDOT shall coordinate with the Refuge teetiy the following
objectives for implementing future phases:

* Language establishing standard criteria, such as, (Dssdd the quantity and
quality of habitat due to proposed project activities @dnaintenance of the
biological integrity, diversity and environmental health of Refuge.

» Evaluation criteria based on monitoring and assessméin¢ afppropriate
ecological and geological processes and the status and eféRefige habitat,
fish, wildlife, and plants.

B. Compliance with the National Environmental Policy Act (NEPA) ateioEnvironmental
Laws

» Prior to any construction activity beyond Phase |, FH&W NCDOT
will prepare any additional documentation that is reguicecomply with
NEPA and Section 4(f), as well as any other applicable@mwviental
laws, prior to taking any action.
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* Prior to any construction activity beyond Phase |, FH&W NCDOT
will coordinate with all Signatory and Concurring Pastand comply with
Section 106 in accordance with the Section 106 Program#wgité=ment.

IV.AMENDMENTS

Should any of the Signatories believe that the tertisis PA cannot be carried out or
that an amendment to the terms must be made, thg{ips)ytshall immediately consult
with the other party(ies) to develop an amendmente arhendment will be effective on
the date a copy is signed by all of the original sigmedorlf the signatories cannot agree
to appropriate terms to amend the PA, any signatory mayrate the agreement.
Environmental conditions will be monitored for any changesr to permitting of
subsequent phases and the Parallel Bridge Corridor with NiCat®portation
Management Plan may provide for any amendments thatesaill from environmental
changes and need for permits at those times.

V. DURATION

This agreement shall be in effect until terminated coeatance with Section IV.
Amendments, or until FHWA, in consultation with theatlsignatory and Concurring
Party(ies), determines that all phases of the prajgctompleted. This PA is effective
upon the signature and date of all parties.
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SIGNATORIES:

By: Date:
P97?7?7?77

By: Date:

National Park Service

By: Date:
McClendon
United States Army Corps of Engineers

By: Date:
Gibson
North Carolina Department of Transportation

By: Date:
P7??7?777?

North Carolina Department of Environment and NaturabReses

By: Date:
Gibson
North Carolina Department of Transportation

By: Date:
Sullivan
Federal Highway Administration, North Carolina
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By:

XXX
Environmental Protection Agency

By:

XXXX
NOAA —Fisheries

By:

XXXX

Date:

Date:

Date:

N. C. Department of Cultural Resources, State Hisferéservation Office
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Section 4(f) Evaluation

Introduction

Section 4(f) of the Department of Transportation Act of 1966, as amended (49 U.S.C. 303 and 23 U.S.C. 138),

states that the U.S. Department of Transportation (USDOT) may not approve the use of land from a significant

publicly owned park, recreation area, or wildlife and waterfowl refuge, or any significant historic site, unless a

determination is made that the project will have a de minimis impact or unless a determination is made that:

1. there is no feasible and prudent avoidance alternative, as defined in 23 CFR 774.17, to the use of land from
the property; and

2. the action includes all possible planning, as defined in 23 CFR 774.17, to minimize harm to the property
resulting from such use.

If the Section 4(f) Evaluation concludes that there is no feasible and prudent avoidance alternative, then the
USDOT may approve only the alternative that causes the least overall harm in light of the statute’s preservation
purpose. The analysis for a Section 4(f) Evaluation comprises the following steps:

. identify properties in the study area that are protected by Section 4(f);

. determine applicability (i.e., would any of the alternatives use Section 4(f) properties?);
. if there is a use, identify any avoidance alternatives; and

. if there are no avoidance alternatives, determine the overall least harm alternative.

The Federal Highway Administration (FHWA) must comply with Section 4(f) for all projects funded with
Federal-Aid Highway program funds (as this project is). FHWA issued a Final Environmental Impact Statement
(FEIS) and Final Section 4(f) Evaluation on September 17, 2008. This document revises the Final Section 4(f)
Evaluation.

What Do We Propose?

FHWA and the North Carolina Department of Transportation (NCDOT) propose to replace the Herbert C.
Bonner Bridge across Oregon Inlet in Dare County. Bonner Bridge, built in 1962, is approaching the end of its
reasonable service life and is structurally deficient. Bonner Bridge is a part of NC 12 and provides the only
highway connection between Hatteras Island and Bodie Island. The replacement structure would serve the same
function. The project also includes NC 12 between Oregon Inlet and the community of Rodanthe, an area that is
at risk because of shoreline erosion and major storms. This project proposes to provide a long-term approach to
minimizing that risk through 2060.

What Work Has Been Completed Previously?

In 1990, FHWA and NCDOT began studying replacement alternatives for Bonner Bridge (TIP No. B-2500) to
address problems with deterioration of the reinforcing steel and concrete supporting structures, scour (erosive
force of moving water) of a depth great enough to affect the bridge piles’ ability to support the superstructure,
and channel migration. In addition, the bridge’s vulnerability to ship collision became apparent when a hopper
dredge used to maintain Oregon Inlet’s channel struck Bonner Bridge and demolished several spans. FHWA
issued a Draft Environmental Impact Statement (DEIS) in November 1993. The DEIS suggested a single
Preferred Alternative--the Parallel Bridge Corridor across Oregon Inlet. After the release of the DEIS, comments
were received regarding the DEIS from the public and from Federal, state, and local agencies. A preliminary
FEIS was prepared in 1996; however, it was never signed because formal consultation with the U.S. Fish &
Wildlife Service (USFWS) under Section 7 of the Endangered Species Act was not completed.

Because it had been more than seven years since completion of the DEIS, a re-evaluation was conducted in 2001
to determine if the preliminary FEIS remained a valid assessment of project impacts. A decision was made in
2001 to prepare a Supplemental DEIS. By this time, NC 12 had begun to be regularly threatened by shoreline
erosion and overwash. Three areas on NC 12, or “hot spots,” between Oregon Inlet and Rodanthe are especially
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vulnerable. To address these “hot spots”, the study area was expanded south to encompass NC 12 to Rodanthe
and new alternatives were developed that addressed these “hot spots”.

The SDEIS was completed and signed in September 2005. The SDEIS assessed five alternatives in two
corridors, the Pamlico Sound Bridge Corridor and the Parallel Bridge Corridor. A proposal made during the
comment period following the release of the SDEIS led to the development of two additional Parallel Bridge
Corridor alternatives. These alternatives were assessed in the Supplement to the SDEIS (SSDEIS), which was
issued in February 2007.

The FEIS/Final Section 4(f) Evaluation (ncdot.org/projects/bonnerbridgerepairs/newsupdates/#suplimental)
identified the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge as the Preferred Alternative and
addressed comments received on the SDEIS and SSDEIS. Substantial comments on the FEIS/Final Section 4(f)
Evaluation were received from several jurisdictional agencies and from a non-governmental organization. The
comments are included in Appendix A of this Revised Final Section 4(f) Evaluation.

What Progress Has Been Made Since the FEIS/Final Section 4(f) Evaluation?

In the year since publication of the FEIS/Final Section 4(f) Evaluation, FHWA and NCDOT have collected new
information regarding the history of vehicular transportation across Bodie and Hatteras Islands, and the
development of the Cape Hatteras National Seashore (Seashore) and the Pea Island National Wildlife Refuge
(Refuge). This information was summarized in a reference timeline (Appendix B) and shared with the USFWS
in March 2009 and all Merger Team representatives® in May 2009.

The NCDOT and FHWA have been working with the State Historic Preservation Officer (SHPO), the Advisory
Council for Historic Preservation (ACHP), and other consulting parties to modify conceptual project designs
(Appendix C) to lessen effects to the Rodanthe Historic District and the Chicamacomico Life Saving Station.
The parties also worked together to re-evaluate the effects on those historic properties as required under Section
106 of the National Historic Preservation Act.

NCDOT and FHWA have also worked with Federal and State regulatory and resource agencies to address the
comments and concerns expressed in response to the FEIS/Final Section 4(f) Evaluation. While the
coordination and consultation often involved a single agency or several agencies with interest in a particular
resource, meetings of the entire Merger Team of involved agencies took place in November 2008, March 2009,
May 2009 and September 2009. Minutes of the Merger Team meetings that led to the new Preferred Alternative
are located in Appendix D.

The November 2008 Merger Team meeting focused on developing design parameters for Phase 1. This included
a decision that the Oregon Inlet bridge terminus on Hatteras Island with the Parallel Bridge Corridor with
Phased Approach (Phase 1) Alternative should be extended to the south by approximately 2,000 feet (610
meters) in order to account for potential sound-side erosion at the north end of Hatteras Island. This decision
was also applied to the Parallel Bridge Corridor with Nourishment and Parallel Bridge Corridor with Road
North/Bridge South Alternatives. At the meeting, the USFWS and the National Marine Fisheries Service again
expressed a preference for a 17.5 mile-long bridge through the Pamlico Sound instead of a parallel crossing of
the Oregon Inlet. FHWA committed to reconsider the Pamlico Sound Bridge corridor, the results of which are

! Merger is a process to streamline the project development and permitting processes, agreed to by the USACE, NCDENR,
FHWA and NCDOT and supported by other stakeholder agencies and local units of government. To this effect, the Merger
process provides a forum for appropriate agency representatives to discuss and reach consensus on ways to facilitate
meeting the regulatory requirements of Section 404 of the Clean Water Act during the NEPA/SEPA decision-making phase
of transportation projects. The Merger Process allows agency representatives to work more efficiently (quicker and
comprehensive evaluation and resolution of issues) by providing a common forum for them to discuss and find ways to
comply with key elements of their agency's mission. The merger process helps to document how competing agency
mandates are balanced during a shared decision-making process, which results in agency representatives reaching a
"compromise based decision” to the regulatory and individual agency mandates.
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discussed later in this Revised Final Section 4(f) Evaluation. At the March 2009 meeting, NCDOT and FHWA
presented information that had been gathered in response to some of the comments received on the FEIS/Final
Section 4(f) Evaluation and FHWA committed to revise the Final Section 4(f) Evaluation. The Merger Team
discussed whether the FEIS-Preferred Alternative should be changed but there was no consensus.

The May 2009 meeting was to discuss selecting a new Preferred Alternative (possibly the Parallel Bridge
Corridor with Road North/Bridge South Alternative). Additional alignment options developed for the Parallel
Bridge Corridor with Road North/Bridge South Alternative by NCDOT to minimize harm to the historic
features of the Refuge were considered but not adopted. Feedback from a majority of the Merger Team
agencies at this Merger Meeting indicated a strong opinion that this alternative (including several possible
design options in the vicinity of the ponds) should not be selected. Instead, the Merger Team decided that
NCDOT should develop a modification of the FEIS/Final Section 4(f) Evaluation Preferred Alternative that was
proposed by the U.S. Environmental Protection Agency (EPA) representative. This new alternative would
replace the structurally deficient Bonner Bridge soon by combining the Phase | portion (the new bridge over
Oregon Inlet) of the FEIS/Final Section 4(f) Evaluation Preferred Alternative with a deferred, fifty-year long
decision-making process for the southernmost eleven miles of the project on Hatteras Island. These later phases
could consist of, but would not be limited to, one or more components of any of the alternatives already studied
as part of the environmental review process (including a No Action Alternative), as required by the National
Environmental Policy Act (NEPA). Decision-making was postponed for the later phases because while the
shoreline erosion is a significant issue and new inlets are likely to form, exact locations and timing are unknown.
Future major storms are likely to affect NC 12. Likewise, those future major storms are also likely to affect the
context and quality of resources in the area as well. The new Preferred Alternative would allow all agencies to
minimize risks by building what is needed now, and managing the rest of the project area on an as needed basis.
The Parallel Bridge Corridor with NC 12 Transportation Management Plan approach would allow parties to take
advantage of likely future scientific and engineering advances, including new data, analysis, and technology.

EPA’s proposal became the new Preferred Alternative — the “Parallel Bridge Corridor with NC 12
Transportation Management Plan” Alternative that is the primary subject of this Revised Section 4(f)
Evaluation. The proposed new Preferred Alternative described in Appendix E was discussed at the September
2009 meeting, along with possible measures to minimize and mitigate impacts to wetlands and submerged
aquatic vegetation. There was agreement among the Merger Team representatives present that a new merger
process concurrence form will be drafted. The concurrence form will recognize the Review Board’s agreement
to proceed with Phase | as soon as possible and will explain why the team agreed that decisions on the later
phases of the project should be postponed. The Merger Team is scheduled to act on the concurrence form on
October 15, 2009.

What is the Purpose of This Revised Final Section 4(f) Evaluation?
The purpose of this Revised Final Section 4(f) Evaluation is to:

. change several determinations contained in the previous Final Section 4(f) Evaluation;

. analyze a new Preferred Alternative that evolved through additional coordination and communication
with Federal and State resource agencies;

. analyze the feasibility and prudence of the Pamlico Sound Bridge Corridor alternatives; and

° reconsider the least overall harm determination in light of the development of a new Preferred
Alternative.

FHWA is circulating this Revised Section 4(f) Evaluation to provide the resource agencies and the public an
opportunity to review and comment. All comments received will be reviewed and taken into account prior to
the approval of the use of any Section 4(f) property in the Record of Decision (ROD).

What is the New Preferred Alternative?
FHWA and NCDOT propose a new Preferred Alternative, described as the “Parallel Bridge Corridor with NC
12 Transportation Management Plan.” This alternative would replace the current Herbert C. Bonner Bridge
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with a new bridge located to the west of the existing bridge (Phase I). The replacement bridge location in the
Refuge is limited to the area necessary to safely construct and tie-in the new bridge to NC 12. Under the
Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative, later phases of actions to
manage NC 12 through 2060 would be decided based on actual conditions existing on Hatteras Island at the
point in time that additional action becomes necessary. These later phases could consist of, but would not be
limited to, one or more components of any of the alternatives already studied as part of the environmental
review process (including the No Action Alternative, as required by NEPA). A description of the new Preferred
Alternative and maps are included in Appendix E.

Is the Parallel Bridge Corridor with NC 12 Transportation Management Plan a
Completely New Alternative?

No. Phase | of the Parallel Bridge Corridor with NC 12 Transportation Management Plan is very similar to the
other Parallel Bridge Corridor alternatives identified in the FEIS. On Bodie Island and over the Oregon Inlet,
this alternative is essentially identical. For the remainder of this alternative, it is a structured variation of the
“mixing and matching” of the five Parallel Bridge Corridor alternatives, with the decision-making for the later
phases delayed until the future conditions of the barrier island and the transportation infrastructure are known.
The mixing and matching concept, as stated in the FEIS (page 2-96) is explained as follows:

“Although the NC 12 Maintenance alternatives are described and addressed in this FEIS as five separate
alternatives, their components could be mixed and matched geographically along the length of NC 12 to create
other variations. For example, NC 12 could be relocated on a road immediately south of a new Oregon Inlet
bridge and relocated on a bridge in the area of the large ponds within the Refuge and at Rodanthe. NC 12 also
could be protected by beach nourishment in the northern part of the Refuge and relocated on a bridge in the
Rodanthe area. The Bridge South component of the Road North/Bridge South Alternative could be used in place
of the Phased Approach alternatives’ components at the south end of the Refuge and at Rodanthe. Other
combinations are also possible. As such, the assessment of the five NC 12 Maintenance alternatives is
representative of all possible combinations of their components.”

The SSDEIS first introduced the “mixing and matching” concept of the five Parallel Bridge Corridor
alternatives and the FEIS continued this concept. At a Sea Level Rise Peer Exchange workshop hosted by
NCDOT and FHWA in May 2008, FHWA and NCDOT hosted a panel of national experts to provide sea-level
rise information for the agencies to consider as the project developed. Obijectives of the workshop included
identifying recent scientific research on global climate change effects and to relate how that research can help
inform the development of the Bonner Bridge Replacement Project. The outcome of the workshop was to
identify analytical gaps, if any, between the NC 12 vulnerability analysis and shoreline erosion forecast
conducted for the project compared to recent and relevant research on global climate change. Panelists
generally agreed that the project’s worst case analysis of shoreline erosion may account for a portion of sea level
rise caused by future changes in climate. There was consensus that the current global sea level analytical
models are not fully developed to predict local effects and that the wide range of future sea level rise
information considered in the workshop illustrates the uncertainty associated with estimating future sea levels
and shoreline locations. The new Preferred Alternative is consistent with the approach suggested by the
panelists because it gives the project sponsors the opportunity to review and incorporate new analysis prior to
commencement of each phase.

While the Parallel Bridge with NC 12 Transportation Management Plan is not a completely new alternative, the
alternative was not specifically evaluated under the FEIS/Final Section 4(f) Evaluation. Therefore, this Revised
Final Section 4(f) Evaluation includes analysis of this alternative.
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Identification of Section 4(f) Properties

What Did the FEIS/Final Section 4(f) Evaluation Find?

Section 5.1 of the FEIS/Final Section 4(f) Evaluation identified the following Section 4(f) properties within the
project area:

Cape Hatteras National Seashore (recreational area);

Pea Island National Wildlife Refuge (wildlife refuge);

Pea Island National Wildlife Refuge (historic property);

(former) Oregon Inlet US Coast Guard Station (historic property);

Rodanthe Historic District (historic property); and

Chicamacomico Life Saving Station (historic property).

What Has Changed?

No additional Section 4(f) properties have been identified in this Revised Final Section 4(f) Evaluation.
Therefore, there are no changes to this section from the FEIS/Final Section 4(f) Evaluation (September 17,
2008).

Applicability of Section 4(f) to Properties within the Project Area

Section 4(f) applies when FHWA determines that an alternative would “use” one or more properties protected

by Section 4(f). Except as set forth in 23 CFR 774.11 and 774.13, a use of Section 4(f) property occurs:
When land is permanently incorporated into a transportation facility;

2. When there is a temporary occupancy of land that is adverse in terms of the statute’s preservation purpose as
determined by the criteria in 23 CFR 774.13(d); or

3. When there is a constructive use of Section 4(f) property as determined by the criteria within 23 CFR
774.15.

In the ensuing analysis, if a “use” determination is made, then the “use” determination means that the property is
afforded Section 4(f) protection.

What Did the FEIS/Final Section 4(f) Evaluation Find?
Chapter 2 of the FEIS/Final Section 4(f) Evaluation identified the following detailed study alternatives:
o Parallel Bridge Corridor
0 With Phased Approach/Rodanthe Bridge;
With All Bridge;
With Nourishment;
With Road North/Bridge South; and
0 With Phased Approach/Rodanthe Nourishment.
e Pamlico Sound Bridge Corridor
o With Curved Rodanthe Terminus; and
0 With Intersection Rodanthe Terminus.

(el elNe]

The FEIS/Final Section 4(f) Evaluation determined that each detailed study alternative used Section 4(f)
property in the project area (Table 1), and therefore concluded that Section 4(f) was applicable to all
alternatives.
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Table 1: Section 4(f) Applicability (Use) from the FEIS/Final Section 4(f) Evaluation (September 17, 2008)

. . . Pamlico Sound Bridge
Parallel Bridge Corridor Alternatives Corridor Alternatives
Road Phased Phased Curved Intersection
Section 4(f) Properties | Nourishment No_rth/ A.‘“ Approach/ | - Approach/ Rodanthe Rodanthe
Bridge Bridge Rodanthe Rodanthe . -
. . Terminus Terminus
South Bridge Nourishment
Cap_e Hatteras Yes Yes Yes Yes Yes Yes Yes
National Seashore
Pea Island National
wildlife Refuge Yes Yes Yes No Yes No No
(former) Oregon Inlet
US Coast Guard No No No No No No No
Station (historic)
Rodanthe Historic
District (historic) No es es No No No No
Chicamacomico Life
Saving Station No Yes Yes No No No No
(historic)

What Has Changed?
Table 1 indicates, for each alternative, whether the Final Section 4(f) Evaluation determined there would or
would not be a “use” of each of the protected properties as defined by Section 4(f). Based on comments
received on the FEIS/Final Section 4(f) Evaluation, newly obtained information, additional consultation and
new analysis some of the determinations have changed. In Table 2, the determinations that have been revised
are shaded and in a larger font size. In addition, determinations have been made for the new Preferred
Alternative (Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative). The
determinations for this new alternative are shown in bold, italics with a larger font size in Table 2. A
comparison of Tables 1, 2 and 3 illustrates the changes that have been made to the Final Section 4(f) “use”
determinations. Analysis supporting the revised and new determinations follows.

Table 2: Revised and New Section 4(f) "*Use’" Determinations

Parallel Bridge Corridor Alternatives Paml!co Sound Br!dge
Corridor Alternatives
Road Phased Phased New: NC 12 Curved Intersection
. North/ All Approach/ | Approach/ |Transportation
. Nourishment . . Rodanthe Rodanthe
Section 4(f) Bridge | Bridge | Rodanthe Rodanthe Management Terminus | Terminus
Properties South Bridge Nourishment Plan
Cape Hatteras
National Seashore No No No No No No No No
Pea Island National
Wildlife Refuge* Yes Yes Yes Yes Yes Yes No No
(former) Oregon
Inlet US Coast No No No No No No No No
Guard Station
Rodanthe Historic No No No No No No No No
District
Chicamacomico
Life Saving Station No No No No No No No No

*Refuge as a historic property
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Cape Hatteras National Seashore

As identified in Table 1, the FEIS/Final Section 4(f) Evaluation found that all alternatives would “use” the
Seashore because the existing road would be relocated from its current alignment. However, newly obtained
information shows that a public vehicular thoroughfare existed prior to the establishment of the Seashore, and
the Seashore and road were concurrently and jointly planned and developed. FHWA and NCDOT have
considered historical right-of-way information compiled after the FEIS/Final Section 4(f) Evaluation that is
relevant to the impacts under Section 4(f). A timeline of related events can be found in Appendix B. FHWA
and NCDOT acknowledge that while a large volume of historical material was found, not all documents that one
would expect to have existed could be located. This information was provided to the Merger Team members in
May 2009 (the National Park Service (NPS), as part of the U.S. Department of the Interior (USDOI), as the
official with jurisdiction, is a member of the Merger Team).

When there is such concurrent and joint planning and development between a Section 4(f) property and a
transportation facility, the requirements of Section 4(f) do not apply to the subsequent use of the area for
transportation. The applicable FHWA regulations regarding Section 4(f), 23 CFR 774.11(h)& (i) state:
*““(h) When a property formally reserved for a future transportation facility temporarily functions for park,
recreation, or wildlife and waterfowl refuge purposes in the interim, the interim activity, regardless of duration,
will not subject the property to Section 4(f).
(i) When a property is formally reserved for a future transportation facility before or at the same time a park,
recreation area, or wildlife and waterfowl refuge is established and concurrent or joint planning or
development of the transportation facility and the Section 4(f) resource occurs, then any resulting impacts of the
transportation facility will not be considered a use as defined in Sec. 774.17. Examples of such concurrent or
joint planning or development include, but are not limited to:
(1) Designation or donation of property for the specific purpose of such concurrent development by the
entity with jurisdiction or ownership of the property for both the potential transportation facility and the
Section 4(f) property; or
(2) Designation, donation, planning, or development of property by two or more governmental agencies
with jurisdiction for the potential transportation facility and the Section 4(f) property, in consultation with
each other.”

Concurrent and joint planning and development between the NPS (on behalf of the Seashore) and the State of
North Carolina (on behalf of the transportation facility) is evident based on the following historical information.

The Seashore was authorized under an Act of Congress approved August 17, 1937 and established in 1953. The
NPS was to oversee the Seashore and was empowered to accept lands, through gifts or donations, within the
boundaries established by Congress.

Since the NPS could only accept donations of land for the Seashore, the North Carolina General Assembly
established (Chapter 257, Public Laws of North Carolina) the North Carolina Cape Hatteras National Seashore
Commission (Commission) in 1939. This Commission was authorized, empowered and directed to acquire title
in the name of the State of North Carolina for lands required for the Seashore. Once acquired by the
Commission, the lands were to be transferred to the United States for the creation of the first National Seashore
in history.

The 1939 North Carolina Session Law provided that the transfer of lands acquired by North Carolina would be
subject to several conditions. One of these conditions was that North Carolina would retain the right to operate
any existing roadways and to establish other highways and roads as deemed necessary by the State of North
Carolina. North Carolina also retained the right to condemn properties and levy taxes.?

The Commission proceeded with acquiring a number of parcels for eventual transfer to the U.S. Government.

2 Chapter 257, 1939 North Carolina Session Law.
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The Commission and the Governor entered into extensive conversations with the NPS regarding funding for the
acquisition of land for the Seashore and which agency should be responsible for land acquisition. The NPS
proposed to raise $618,000 in private donations and sought to have North Carolina match those funds. In June
1952, North Carolina agreed to provide the funding (an additional $200,000 was later sought and approved in
19583). A memorandum of agreement (MOA) was signed on July 15, 1952 between the Commission and the
NPS”.

The MOA resulted in the NPS now being responsible for land acquisition (rather than the Commission).
Another aspect of the MOA was that the parties agreed that wherever possible, condemnation proceedings were
to take place in Federal courts. Also as part of the MOA, the State conveyed lands to the United States (for
example deeds dated December 22, 1952, July 10, 1953*, and May 26, 1955°). All of these deeds conveyed the
property subject to the conditions and reservations recited in Chapter 257 of the North Carolina Public Law of
1939 and each contained the following language:

*“... upon the further condition that the State of North Carolina and its subdivisions expressly retain title to and
control of all public roads and highways now laid out or established over and upon the said lands, and the
further right to lay out and establish over and upon said lands such other highways and roads as shall be
deemed necessary by the State of North Carolina and political subdivisions thereof; and to such end the said
land shall be subject to condemnation proceedings in the same manner and to the same extent as if said lands
were privately owned.”

In addition to the lands referenced above, on May 20, 1954, the State granted a Quitclaim deed to the United
States for all interest that it had on the Refuge (also part of the Seashore), except a previously granted 100 foot
permanent easement for right-of-way to operate and maintain the recently constructed road® (the newly built
road was completed on July 23, 1954).

Some time after these conveyances, the United States realized that it had failed to acquire all of the lands within
the boundaries designated as the Seashore. Specifically, the lands located between the low and high tide water
lines as well as submerged land in the Oregon Inlet and several islands all of which belonged to North
Carolina’. Therefore, by deed dated August 7, 19588, North Carolina conveyed these lands to the United States
and again expressly reserved the right to operate and maintain the roadway as the State deemed necessary:
“...[T]he State of North Carolina and its subdivisions expressly retain title to and control of all public roads
and highways now laid out or established over and upon said lands, and the further right to lay out and
establish over and upon said lands such other highways and roads as shall be deemed necessary by the State of
North Carolina...”

The parties also recognized that erosion was a concern. Therefore, the Deed also provided that in the event that
the parties were unable to determine the original markers due to a shift in the original lands conveyed, it was
their intent that the land belong to the United States for the purposes of operating the Seashore.

Therefore, it is evident that while assembling properties to be incorporated into the Seashore, the State of North
Carolina and the U.S. Government concurrently and jointly planned on future transportation uses within the
Seashore.

Regarding transportation, prior to the creation of the Seashore, the only means of transportation between
villages on Bodie Island and Hatteras Island was via a tug and barge service across Oregon Inlet (privately

¥ “The Creation and Establishment of the Cape Hatteras National Seashore (NPS 2007), p. 102.

* Deed Book 47, Page 481, Dare County.

> Deed Book 61, Page 438, Dare County.

® Quitclaim deed dated May 20, 1954 between the State Highway and Public Works Commission and the United States of
America.

" For a more detailed description of the lands, see letter from USDOI dated April 23, 1958.

® Deed Book 79, Page 548, Dare County.
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operated by Captain J.B. Tillet since the 1920s). Once across the inlet, motorist traveled Hatteras Island via sand
pathways. By 1934, the North Carolina Highway Commission had begun to subsidize Captain Tillet’s Ferry
Service’.

In 1938, the North Carolina State Highway and Public Works Commission (in conjunction with the Federal
Works Agency Public Roads Administration) published a map of Dare County which depicts an “unimproved
road” extending from Bodie Island to Rodanthe and points further south. A note on this map states “"'Off-road
culture not shown. Map includes only official roads and important suburban entrance roads not subject to
public maintenance.” (source: North Carolina State Archives, “Dare County, North Carolina (State Highway
and Public Works Commission), 1938™).

In the late 1940s, paved roads were constructed to link villages on Hatteras Island. In 1952, a paved road was
constructed through Hatteras Island to the village of Hatteras.

During the establishment of the Seashore, the State of North Carolina and the NPS coordinated and collaborated
on providing transportation infrastructure within the Seashore. As early as May 1953, the state-contracted
operator of a two-car ferry at Hatteras Inlet opened a toll ferry with improved facilities to carry several cars.

The major problem was the bottleneck at Oregon Inlet where a fast-growing volume of visitors quickly overran
the existing state ferry operation. To alleviate the bottleneck, the NPS contacted the Department of Defense to
secure the service of a surplus Landing Craft Utility (LCU), a WWII-era landing craft, for use as a civilian

ferry. The Navy agreed and in April 1953, it provided an LCU to the North Carolina State Highway Department
for use at Oregon Inlet. The new ferry began service on May 1, 1953. Shortly after opening, this new ferry also
proved inadequate to meet increased need. Two more ferries were thus obtained through the help of the NPS and
put to work by the summer of 1954 (these LCUs were subsequently christened in honor of North Carolina
governors William B. Umstead and R. Gregg Cherry, and NPS Director Conrad L. Wirth).*

The NPS had also undertaken a campaign referred to as “Mission 66.” “Mission 66” began in the mid- to late-
1950s and was a project to update NPS facilities by 1966, the 50" Anniversary of the NPS. Construction of
modern roads was a key element of the program. A specific briefing paper was prepared for Mission 66 as it
applied to the Seashore and the Refuge. The briefing paper spoke of the current road system and referred to the
State’s plan to have a highway system throughout the length of the entire Outer Banks. The paper also
referenced the State’s “optimistic Plan” for a bridge to span Oregon Inlet.

As a result of the increase in visitors and a desire to draw more people to the Seashore and the Refuge, in 1962
the state began construction of a bridge over Oregon Inlet with the help of a $500,000 appropriation from
Congress™. This $500,000 contribution from the NPS was from an appropriation from Congress under the
“Mission 66 program.

As the result of a severe storm in March 1962, a portion of NC 12 on the Refuge washed away. North Carolina
coordinated with the USDOI to relocate the road and on October 1, 1963, the United States conveyed a Deed of
Easement to the State for the relocated portion of NC 12*2. The road relocation was completed on August 8,
1969.

In 1963, ferry service ceased with the opening of the Herbert C. Bonner Bridge over Oregon Inlet. In addition
to the funding provided by the NPS, the State coordinated the construction of the bridge with the NPS™.

° Pea Island National Wildlife Refuge, Comprehensive Conservation Plan, page 7.

10 “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007) pp. 131-132

1 pyublic Law 87-799, 10/11/62, Congress authorized the Secretary of the Interior to spend $500,000 toward the
construction of a bridge across Oregon Inlet. This was part of the NPS Mission 66 Restoration Program.

12 Deed Book 116, Page 201, Dare County, North Carolina.

13 USDOI, NPS Special Use Permit No. CAHA-3-63 dated 7/31/83.
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From 1966 to present North Carolina has coordinated with the USFWS on multiple occasions to relocate or
rehabilitate sections of the road through the Refuge portion of the Seashore. The roadway has been relocated
outside of the original 100 foot easement location on at least four occasions with the consent and coordination of
the USFWS. Even the NPS (Director Wirth) acknowledged that “...North Carolina was responsible for
protecting its roads through the park and that meant going beyond the basic right-of-way...””**

According to “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007), there were
numerous other instances where the NPS acknowledged the need for, and planned for, transportation
infrastructure within the Seashore.

Conclusion

After consideration of the facts discussed above and in Appendix B, the history demonstrates that the Federal
and State governments preserved the Seashore on Bodie Island and Hatteras Island with an understanding that
vehicular passage would be accommodated; and that the vehicular passage has not been fixed to one location.
Rather, the vehicular passage has evolved in response to advances in highway construction and in response to
the forces of nature. Further, the history indicates that the Seashore and the transportation facility were
concurrently and jointly planned and developed by the Federal and State governments working together to
preserve the land for wildlife while maintaining a means for safe and efficient vehicular transportation. In
consideration of this substantial history of concurrent and joint planning and development for the co-existence
of the Seashore and the roadway, it is FHWA'’s revised determination that Section 4(f) is not applicable to the
Seashore, as the impacts resulting from relocating NC 12 from its current alignment through the Seashore
would not be considered a use as defined in 23 CFR 774.17. This determination does not mean that the
replacement project will not be designed to minimize impacts to the Seashore, it simply means that FHWA is
not required to make a specific Section 4(f) approval for use prior to approving the project. FHWA and
NCDOT will continue to consult and coordinate with the NPS throughout the final design engineering process in
order ensure that all harm to the Seashore is minimized and mitigated. A draft Partnership Agreement that
would guide this process through 2060 is included in Appendix H.

Pea Island National Wildlife Refuge (as a Refuge)

As identified in Table 1, the FEIS/Final Section 4(f) Evaluation found that all Pamlico Sound Bridge Corridor
alternatives and all Parallel Bridge Corridor alternatives, except the Parallel Bridge Corridor with Phased
Approach/Rodanthe Bridge Alternative, would “use” the Refuge because the existing road would be relocated
from its current alignment. However, newly obtained information shows that a public vehicular thoroughfare
existed prior to establishment of the Refuge and the Refuge and road were concurrently and jointly planned and
developed. FHWA and NCDOT have considered historical right-of-way information compiled after the
FEIS/Final Section 4(f) Evaluation was published that is relevant to the impacts under Section 4(f). A timeline
of related events can be found in Appendix B. FHWA and NCDOT acknowledge that while a large volume of
historical material was found, not all documents that one would expect to have existed could be located. In
March 2009, FHWA and NCDOT met with the USFWS and provided the information in Appendix B to the
USFWS for comment. This information was also provided to the Merger Team members in May 2009.

When there is such concurrent or joint planning or development between a Section 4(f) property and a
transportation facility, the requirements of Section 4(f) do not apply to the subsequent use of the area for
transportation. Concurrent or joint planning and development between the transportation facility and the
Refuge is evident based on the following historical information.

Located on one of North Carolina’s barrier islands, the Refuge was established by Executive Order 7864 on
April 8, 1938, as a refuge and breeding ground for migratory birds and other wildlife. Presidential Proclamation
2284 closed a 25,700-acre area encompassing the Refuge and a portion of the Pamlico Sound west of and
adjacent to the Refuge to migratory bird hunting. The Refuge falls within the geographical boundaries of the
Seashore. While both entities fall under the purview of the USDOI, the Seashore is managed by the NPS, while

4 “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007).
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the Refuge is managed by the USFWS pursuant to a Memorandum of Understanding with the NPS. The Refuge

originally covered 5,915 acres of land. Over time, that area has been reduced by erosion to approximately 5,000
15

acres™.

Prior to the creation of the Refuge, residents lived in the villages to the south of the Refuge. The only means of
transportation to these villages was via a tug and barge service across Oregon Inlet that had been privately
operated by Captain J.B. Tillet since the 1920s. Once across the inlet, motorist traveled along Hatteras Island
via sand pathways®®.

By 1934, the North Carolina Highway Commission had begun to subsidize Captain Tillet’s Ferry Service'’.

In 1938, the US Secretary of Agriculture acquired the land for the Refuge through condemnation actions™®.
These acquisitions did not include existing public highways and public utility easements across the island™. By
this time, the North Carolina State Highway and Public Works Commission (in conjunction with the Federal
Works Agency Public Roads Commission) published a map of Dare County which depicts an “unimproved
road” extending from Bodie Island to Rodanthe and points further south. A note on this map states “"'Off-road
culture not shown. Map includes only official roads and important suburban entrance roads not subject to
public maintenance." (source: North Carolina State Archives, “Dare County, North Carolina (State Highway
and Public Works Commission, 1938”).

North Carolina had begun to provide full reimbursement to Captain Tillet as early as 1942 for the Ferry Service,
thereby eliminating the need for residents to pay a toll to cross Oregon Inlet?®. By 1950, Captain Tillet had sold
his ferry business to the State of North Carolina. During this same time period, the State had begun plans to
construct a hard surface road in place of the sand roadway that traversed the Refuge. Toward this end, Congress
passed Public Law 229 on October 29, 1951, that authorized the Secretary of the Interior:

"...to convey to the State of North Carolina a permanent easement for the construction of a public road (together
with rights for such other uses as may be customary or necessary in the State of North Carolina in connection
with the construction or operation of such a road) through the Pea Island National Wildlife Refuge in Dare
County, North Carolina, and to accept in return therefore the conveyance of any rights-of-way, easements, or
other rights in or claims to land owned by the State of North Carolina not needed for use in the construction or
operation of such road."*

On May 20, 1954, the State granted a Quitclaim deed to the United States for all interest that it had on the
Refuge, except a previously granted 100 foot permanent easement for right-of-way to operate and maintain the
recently constructed road? (the newly built road was completed on July 23, 1954).

On July 21, 1954, the USDOI conveyed a permanent easement in two parcels of land for the construction,
operations, and maintenance of a public road across the Refuge. The easement to the State described a parcel of
land as a strip of land measuring 100 feet wide, being 50 feet on both sides of a referenced center line. The
easement also stated that nothing within the document was to limit or impair the right of the United States to
continue to use the property for its intended purposes “not inconsistent with the construction, operation, and
maintenance of a public highway thereon.”” The easement also provided for the construction, operation, and
maintenance of a parking area and facilities for a ferry landing to be used in connection with the public road.

15 pea Island National Wildlife Refuge, Comprehensive Conservation Plan, Supra.
16 pea Island National Wildlife Refuge, Comprehensive Conservation Plan, Supra.
17 pea Island National Wildlife Refuge, Comprehensive Conservation Plan, Supra.
13 Deed Book 19, Page 451, Dare County, North Carolina; Deed Book 21, Page 81, Dare County, North Carolina.
Id.
20 pea Island National Wildlife Refuge, Comprehensive Conservation Plan, Supra.
21 65 Stat. 662 (October 29, 1951)
22 Quitclaim deed dated May 20, 1954 between the State Highway and Public Works Commission and the United States of
America.
%% Deed Book 56, Page 208, Dare County, North Carolina.
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As part of the creation of the Seashore, the United States then realized that it had failed to acquire all of the
lands within the boundaries designated as the Seashore (including the Refuge area). Specifically, the lands
located between the low and high tide water lines as well as submerged land in the Oregon Inlet and several
islands all of which belonged to North Carolina®. Therefore, by deed dated August 7, 1958, North Carolina
conveyed these lands to the United States and again expressly reserved the right to operate and maintain the
roadway as the State deemed necessary:*

*“...[T]he State of North Carolina and its subdivisions expressly retain title to and control of all public roads
and highways now laid out or established over and upon said lands, and the further right to lay out and
establish over and upon said lands such other highways and roads as shall be deemed necessary by the State of
North Carolina...”

The State of North Carolina and the USDOI coordinated and collaborated on providing transportation
infrastructure within the Refuge (as part of the Seashore). Relevant historical information describing this
coordination and collaboration is described in more detail in the analysis for the Seashore (previous section) and
is not repeated here.

From 1966 to the present, North Carolina has coordinated with the USFWS on multiple occations to relocate or
rehabilitate sections of the road through the Refuge. The roadway has been relocated outside of the original 100
foot easement location on at least four occasions (Appendix B) with the consent and coordination of the
USFWS. The approximate length of these four road relocations is six miles. This represents approximately half
of the eleven mile distance NC 12 traverses within the Pea Island National Wildlife Refuge.

According to “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007), there were
numerous other instances where the USDOI acknowledged the need for, and planned for, transportation
infrastructure within the Refuge (as part of the Seashore). Even the NPS (Director Wirth) acknowledged that
“...North Carolina was responsible for protecting its roads through the park and that meant going beyond the
basic right-of-way...”%

Conclusion

After consideration of the facts discussed above and based on information located in Appendix B, the history
demonstrates that the Federal and State governments preserved the Hatteras Island area with an understanding
that vehicular passage would be accommodated, and that the vehicular passage has not been fixed to one
location. Rather, the vehicular passage has evolved in response to advances in highway construction and in
response to the forces of nature. Further, the history indicates that the Refuge, transportation facility and
existing Bonner Bridge were concurrently and jointly planned and developed by the Federal and State
governments working together to preserve the land for wildlife while maintaining a means for safe and efficient
vehicular transportation. In consideration of this substantial history of concurrent and joint planning and
development for the co-existence of the Refuge and the roadway, it is FHWA'’s revised determination that
Section 4(f) is not applicable to the Refuge (as a refuge), as the impacts resulting from relocating NC 12 from its
current alignment through the Refuge would not be considered a use as defined in 23 CFR 774.17. This
determination does not mean that the replacement project will not be designed to minimize impacts to the
Refuge, it simply means that FHWA is not required to make a specific Section 4(f) approval for use prior to
approving the project.

The USFWS has expressed a concern that FHWAs determination regarding Section 4(f) applicability to the
Refuge (as a refuge) should not be read to absolve NCDOT from complying with all other applicable federal
environmental laws. FHWA agrees with the USFWS in this regard. The determination only applies to FHWA’s
Section 4(f) approval. FHWA and NCDOT will continue to consult and coordinate with the USFWS
throughout the final design engineering process in order ensure that all harm to the Refuge is minimized and

2% “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007).
% Deed Book 79, Page 548, Dare County, North Carolina.
%6 “The Creation and Establishment of Cape Hatteras National Seashore” (NPS, 2007).
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mitigated. A draft Partnership Agreement that would guide this process through 2060 is included in Appendix
H.

Pea Island National Wildlife Refuge (as a Historic Property)

The FEIS/Final Section 4(f) Evaluation found there would be neither a permanent incorporation of land from the
Refuge (as a historic property) into a transportation facility nor a temporary occupancy of land that is adverse in
terms of the statute’s preservation purpose for the Parallel Bridge Corridor with Phased Approach/Rodanthe
Bridge Alternative. However, FHWA has revised its constructive use analysis for this property, which resulted
in a determination that the alternative would use the Pea Island National Wildlife Refuge (as a historic property).
The constructive use analysis is located later in this Revised Final Section 4(f) Evaluation.

NCDOT has coordinated with, and continues to coordinate with the USFWS regarding the location of Phase | of
the Parallel Corridor with NC 12 Transportation Management Plan Alternative. This alternative would require
the use of approximately 3.08 acres of the Pea Island National Wildlife Refuge (as a historic property) for Phase
I. This use is depicted in Appendix E. For the later phases of the Parallel Bridge Corridor with NC 12
Transportation Management Plan Alternative, additional use of the Pea Island National Wildlife Refuge (as a
historic property) could be necessary for some or all alternative actions. Any such additional use would be
assessed under Section 4(f) prior to approving the future action. The analysis would be based upon the actual
future shoreline conditions as they exist in the future. Additional information about the assessment of future
impacts caused by future actions in the vicinity of the historic Pea Island National Wildlife Refuge property is
included in the draft Section 106 Programmatic Agreement located in Appendix F.

(former) Oregon Inlet US Coast Guard Station
The use determinations in the Final Section 4(f) Evaluation for the historic (former) Oregon Inlet US Coast
Guard Station property have not changed. None of the alternatives would use this property.

Phase | of the new Preferred Alternative (Parallel Bridge Corridor with NC 12 Transportation Management
Plan) would also avoid using the historic (former) Oregon Inlet US Coast Guard Station. There would be no
permanent incorporation of property, as depicted in the conceptual design drawing for Phase | included in
Appendix E. As depicted, it is currently estimated that approximately 7.04 acres of the property would be
temporarily needed for construction staging. The Section 4(f) regulations (23 CFR 771.13(d)) provide that such
temporary occupancies are not considered a “use” of property under Section 4(f) when ““(1) the duration would
be temporary and there would be no change in ownership of the land (2) the scope of work would be minor (3)
no permanent adverse physical impacts are anticipated and there would be no interference with the protected
activities, features, or attributes of the property (4) the land would be fully restored and (5) the official with
jurisdiction over the Section 4(f) resource agrees with the above conditions. Because all five conditions would
be satisfied, the temporary occupancy of the portion of the historic (former) Oregon Inlet US Coast Guard
Station depicted in Appendix E is not considered a use of Section 4(f) property. Additional documentation
concerning this property and the Preferred Alternative is included in the draft Section 106 Programmatic
Agreement located in Appendix F. Later phases of the Parallel Bridge Corridor with NC 12 Transportation
Management Plan Alternative would not use the (former) Oregon Inlet US Coast Guard Station because this
property is located adjacent to Phase 1.

Rodanthe Historic District and Chicamacomico Life Saving Station

The use determinations in the Final Section 4(f) Evaluation for the Rodanthe Historic District and
Chicamacomico Life Saving Station properties have changed for the Parallel Bridge Corridor with Road
North/Bridge South and All Bridge Alternatives. The use determinations for the other Parallel Bridge Corridor
alternatives have not changed. NCDOT and FHWA modified the conceptual designs for the Parallel Bridge
Corridor with Phased Approach/ Rodanthe Bridge, Parallel Bridge Corridor with Road North/ Bridge South, and
Parallel Bridge Corridor with All Bridge Alternatives, which moved the southern terminus of all Parallel Bridge
Corridor bridging alternatives outside the historic district. These modifications were made due to comments
received on the FEIS/Final Section 4(f) Evaluation explained below in the “Constructive Use” section.
Additional information is located in Appendix C. After re-initiating consultation with the SHPO, the ACHP and
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consulting parties to present these modifications, a determination of “no adverse effect” was concluded for all of
the Parallel Bridge Corridor bridging alternatives on the Rodanthe Historic District and the Chicamacomico Life
Saving Station. Therefore, none of the Parallel Bridge Corridor alternatives would use these properties.

Phase | of the new preferred Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
would also avoid using the Rodanthe Historic District and Chicamacomico Life Saving Station properties.
However, a use of the Rodanthe Historic District and Chicamacomico Life Saving Station could be necessary
for some or all alternative actions that may be evaluated in the future for the later phases of the Parallel Bridge
Corridor with NC 12 Transportation Management Plan Alternative. Any such proposed use would be assessed
under Section 4(f) (as well as all other applicable environmental laws) prior to FHWA approval of the future
action. The analysis would be based on the future shoreline and historic property conditions as they exist in the
future. Additional information about the assessment of future impacts caused by future actions in the vicinity of
the Rodanthe Historic District and Chicamacomico Life Saving Station properties is included in the draft
Section 106 Programmatic Agreement located in Appendix F.

Constructive Use

The preceding analysis focused on a direct, physical use of Section 4(f) properties in the project area. FHWA
must also evaluate whether the alternatives have such severe proximity impacts that a constructive use would
result, as defined in the Section 4(f) regulations. The FEIS/Final Section 4(f) Evaluation determined that none
of the alternatives would constructively use any of the Section 4(f) properties. However, the SHPO, the USDOI
and the Southern Environmental Law Center provided comments suggesting that the Parallel Bridge Corridor
with Phased Approach/Rodanthe Bridge Alternative would constructively use the Refuge. In addition, the
SHPO commented that the alternative would also constructively use the Rodanthe Historic District and the
Chicamacomico Life Saving Station. Based on these comments and further evaluation, FHWA has determined
that the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative would constructively use
the Refuge as a historic property. In regards to the Rodanthe Historic District and Chicamacomico Life Saving
Station, the NCDOT and FHWA worked with the SHPO, ACHP and consulting parties to develop conceptual
design modifications to lessen proximity impacts to those resources to the extent that there would no longer be
an adverse effect on either property. These conceptual design modifications were also applied to the two other
Parallel Bridge Corridor alternatives that originally proposed work in the Rodanthe area as described in
Appendix C. Thus, consistent with the FEIS/Section 4(f) Evaluation, FHWA determines that none of the
Parallel Bridge Corridor alternatives would constructively use the Rodanthe Historic District and the
Chicamacomico Life Saving Station historic properties. The constructive use analysis and determinations
follow.

Pea Island National Wildlife Refuge (as a Historic Property)

The FEIS/Final Section 4(f) Evaluation did not make constructive use determinations for any of the detailed

study alternatives for the Refuge. The only change in the constructive use determination involves the Parallel

Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative. The SHPO, in their comments on the

FEIS/Final Section 4(f) Evaluation (dated October 28, 2008), stated their belief that this alternative would

constructively use the Refuge (as a historic property). They state:
"...In the case of Pea Island Wildlife Refuge, the construction of a ten-mile long bridge, elevated thirty feet
above ground level and topped with a nearly five-foot railing (and perhaps with an additional six -foot high,
chain-link fence as suggested by the Refuge during the Section 106 consultation), will introduce a
substantial visual intrusion that is antithetical to the historic landscape...Retaining its key original elements
and integrity of location, setting, materials, feeling and association, the Refuge as a historic landscape will
not only be adversely affected, it will be substantially, visually impaired by the presence of a bridge of the
height and length proposed with the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge
(preferred). While the bridge may not eliminate the Refuge's ability to function as a wildlife refuge, it will
destroy its integrity as a historic landscape..."

In response to this comment, the FHWA Federal Preservation Officer was consulted and additional discussions
with the SHPO, ACHP, USFWS and NCDOT Historic Architecture Staff occurred. FHWA reviewed the
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available documentation pertaining to why the Refuge is eligible for the National Register; its significance; what
elements of the historic landscape were constructed by the Civilian Conservation Corps (CCC) and where; the
extent to which those elements still exist and have not been altered; and the proximity of the alternative to the
significant elements of the historic landscape that are still extant. FHWA also considered the extent to which
the visual impact of the alternative could be lessened through mitigation measures, such as by requiring careful
attention to the design details of the bridge structure, or through landscaping. FHWA found that the historic
landscape of the Refuge is a rare example of its type; it is nationally significant; a number of contributing
elements are extant and in fair condition; that although threatened by weather, the historic landscape is protected
from development due to its location within the National Seashore and Refuge; that the introduction of a bridge
structure up to 33 feet in height across the entire length of the Refuge, in a location nearly adjacent to most of
the significant contributing elements that still exist, would be a substantial visual intrusion for which little
mitigation is possible. Thus the proximity impacts from this alternative would be so severe that the protected
activities, features, or attributes that qualify the property for protection under Section 4(f) would be substantially
impaired. Therefore, we now find that the Parallel Bridge Corridor with Phased Approach/ Rodanthe Bridge
Alternative would constructively use the Refuge (as a historic property).

Earlier in this analysis, FHWA found that the Parallel Bridge Corridor with NC 12 Transportation Management
Plan Alternative would permanently incorporate land from the Refuge into a transportation facility. Because of
this determination, there cannot also be a constructive use of this property from this alternative.

(former) Oregon Inlet US Coast Guard Station
The FEIS/Final Section 4(f) Evaluation found that none of the alternatives would constructively use this

property.

Phase | of the new preferred Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
would also not constructively use the historic (former) Oregon Inlet US Coast Guard Station because it would
not have proximity impacts severe enough to substantially impair the protected features, activities, and attributes
of the property. The property is unoccupied and as such has no noise-sensitive activities. Access to the property
via SR 1257 and NC 12 would continue to be provided. While the alternative would have an adverse visual
effect on the property due to the replacement bridge being approximately 17 feet higher than the existing Bonner
Bridge as it enters Hatteras Island and extending approximately 2,000 feet farther as it returns to grade, this
slight change in the viewshed would not rise to the level of a substantial impairment. Later phases of the
Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative would not be expected to
constructively use the (former) Oregon Inlet US Coast Guard Station because this property is located adjacent to
Phase I.

Rodanthe Historic District and Chicamacomico Life Saving Station
The FEIS/Final Section 4(f) Evaluation did not find a constructive use of either property from any alternative.
These determinations have not changed, but some alternatives have been modified to reduce proximity impacts.

In the FEIS, three alternatives (Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge, Parallel
Bridge Corridor with Road North/Bridge South, and Parallel Bridge Corridor with All Bridge) were originally
determined to have an “adverse effect” (pursuant to Section 106 of the National Historic Preservation Act) on
these properties. The SHPO, in their comments on the FEIS/Final Section 4(f) Evaluation (dated October 28,
2008), stated their belief that the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative
would constructively use the Rodanthe Historic District and Chicamacomico Life Saving Station:

"...Given the serious access problems and visual impacts caused by the proposed bridge, we believe that the
Preferred Alternative [Phased Approach/Rodanthe Bridge] substantially impairs the functions, features and
attributes of the Rodanthe Historic District and Chicamacomico Life Saving Station and, thereby, constitutes a
constructive use of the historic properties.”
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In response to this concern, FHWA and NCDOT have modified conceptual project designs in the Rodanthe area
to bring NC 12 down to grade (ground level) prior to entering the Rodanthe Historic District. The modified
concept designs apply to the following alternatives:

. Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge;
° Parallel Bridge Corridor with Road North/Bridge South; and
° Parallel Bridge Corridor with All Bridge.

After re-initiating consultation with the SHPO, the ACHP, and consulting parties, a determination of "no
adverse effect” was concluded for these three alternatives on these historic properties. As a result of the design
changes and the additional coordination, the original FEIS/Final Section 4(f) Evaluation determination (that
these three alternatives would not constructively use these properties) remains valid and therefore has not
changed.

Phase | of the new preferred Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
would not constructively use the Rodanthe Historic District and Chicamacomico Life Saving Station properties
because it includes no action in the vicinity of these properties. Further, it is anticipated that any future action
during a later phase would not constructively use the Rodanthe Historic District and Chicamacomico Life
Saving Station properties because the conceptual design modifications that were implemented for the other
Parallel Bridge Corridor alternatives could presumably be implemented for the later phase of the Parallel
Corridor with NC 12 Transportation Management Plan Alternative as well. If, however, a use of the Rodanthe
Historic District and Chicamacomico Life Saving Station is necessary for any alternative action that may be
evaluated in the future for the later phases of the Parallel Bridge Corridor with NC 12 Transportation
Management Plan Alternative, then the proximity impacts of the proposed use would be assessed under Section
4(f) for possible constructive use prior to FHWA approval of the future action. The analysis would be based on
the future shoreline and historic property conditions as they exist in the future. Additional information about
the assessment of future impacts caused by future actions in the vicinity of the Rodanthe Historic District and
Chicamacomico Life Saving Station properties is included in the draft Section 106 Programmatic Agreement
located in Appendix F.

Summary of Revised Section 4(f) "Use" Determinations

In summary, this Revised Section 4(f) Evaluation has changed FHWA'’s determinations of the proposed “use” of
property under Section 4(f) for the Cape Hatteras National Seashore for all alternatives evaluated in the FEIS.
This revised Section 4(f) Evaluation has also changed FHWA'’s determination of the proposed “use” of property
under Section 4(f) for the Pea Island National Wildlife Refuge for the Parallel Bridge Corridor with Phased
Approach/Rodanthe Bridge Alternative. For the new Preferred Alternative (Parallel Corridor with NC 12
Transportation Management Plan), this revised Section 4(f) Evaluation has determined that there would be a use
of approximately 3.08 acres of the Pea Island National Wildlife Refuge. A summary of use and applicability
determinations is presented in Table 3.
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Table 3: Revised Section 4(f) ""Use'" Determinations

Road Phased Phased NC 12 PSB: PSB:
A(f) Resource | Nourishment North/ All Approach/ | Approach/ [Transportation| Curved |Intersection
Bridge Bridge Rodanthe Rodanthe | Management [Rodanthe| Rodanthe
South Bridge Nourishment [Plan (Phase I)|Terminus| Terminus
Cape Hatteras
National NA NA NA NA NA NA NA NA
Seashore (joint (joint (joint (joint (joint (joint (joint (joint
(public planning) planning) | planning) | planning) planning) planning) |planning)| planning)
recreation area)
Natonal NA | NA | ONAL|ONA | NA NA | NA | NA
(joint (joint (joint (joint (joint (joint (joint (joint

Wildlife Refuge

(as a refuge) planning) planning) | planning) | planning) planning) planning) [planning)| planning)

Pea Island

National P:Yes P:Yes P:Yes P:No P:Yes P:Yes P:No P:No
Wildlife Refuge T:No T:No T:No T:No T:No T:No T:No T:No
(as a historic C:No C:No C:No C:Yes C:No C:No C:No C:No
property)

(former)

Oregon Inlet P:No P:No P:No P:No P:No P:No P:No P:No
US Coast T:No T:No T:No T:No T:No T:No T:No T:No
Guard Station C:No C:No C:No C:No C:No C:No C:No C:No
(historic)

Rodanthe P:No P:No P:No P:No P:No P:No P:No P:No
Historic District T:No T:No T:No T:No T:No T:No T:No T:No
(historic) C:No C:No C:No C:No C:No C:No C:No C:No
Eﬂ;casr:\"/"i%‘;m'co P:No P:No P:No P:No P:No P:No P:No | P:No
Station T:No T:No T:No T:No T:No T:No T:No T:No
(historic) C:No C:No C:No C:No C:No C:No C:No C:No

Key: P = Permanent, T = Temporary, C = Constructive, NA = Not Applicable |

Avoidance Alternatives

The intent of the Section 4(f) statute and the policy of the USDOT is to prohibit the use of significant publicly
owned parks, recreation areas, wildlife and waterfowl refuges, and historic sites as part of a project, unless there
is no feasible and prudent alternative to the use of such land. Therefore, FHWA cannot approve the use of a
Section 4(f) property if there is a feasible and prudent avoidance alternative available. A feasible and prudent
avoidance alternative is one that avoids using Section 4(f) property and does not cause other severe problems of
a magnitude that substantially outweighs the importance of protecting the Section 4(f) property.

In order to demonstrate that there is no feasible and prudent alternative to the use of 4(f) land, a Section 4(f)
Evaluation must address both location alternatives and design shifts that totally would avoid using the 4(f) land.
The Section 4(f) regulations (23 CFR 774.17) define feasible and prudent avoidance alternatives as follows:
(1) A feasible and prudent avoidance alternative avoids using Section 4(f) property and does not cause other
severe problems of a magnitude that substantially outweighs the importance of protecting the Section 4(f)
property. In assessing the importance of protecting the Section 4(f) property, it is appropriate to consider the
relative value of the resource to the preservation purpose of the statute.
(2) An alternative is not feasible if it cannot be built as a matter of sound engineering judgment.
(3) An alternative is not prudent if:
(i) It compromises the project to a degree that it is unreasonable to proceed with the project in light of
its stated purpose and need;
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(ii) It results in unacceptable safety or operational problems;
(iii) After reasonable mitigation, it still causes:

(A) Severe social, economic, or environmental impacts;

(B) Severe disruption to established communities;

(C) Severe disproportionate impacts to minority or low income populations; or

(D) Severe impacts to environmental resources protected under other Federal statutes;
(iv) It results in additional construction, maintenance, or operational costs of an extraordinary
magnitude;
(v) It causes other unique problems or unusual factors; or
(vi) It involves multiple factors in paragraphs (3)(i) through (3)(v) of this definition, that while
individually minor, cumulatively cause unique problems or impacts of extraordinary magnitude.”

The first test under Section 4(f) is to determine whether or not there is an avoidance alternative that is feasible.
Based on 23 CFR 774.17(2) (see above), an alternative is feasible if it is technically possible to design and build.
The second part of the standard involves determining whether or not an alternative is prudent. An alternative is
prudent if it does not cause the adverse impacts discussed above in 23 CFR 774.17(3). Where sufficient analysis
demonstrates that a particular alternative is not feasible and prudent, the analysis or consideration of that
alternative as a viable alternative comes to an end.

What Did the FEIS/Final Section 4(f) Evaluation Find?

Due to the large Section 4(f) properties covering nearly all of Bodie and Hatteras Islands in the project area, the
FEIS/Final Section 4(f) Evaluation did not find any feasible and prudent avoidance alternatives. All of the
alternatives identified in Chapter 2 of the FEIS either did not meet the Purpose and Need of the project or used
Section 4(f) property. By definition, an alternative that uses Section 4(f) property is not an avoidance
alternative.

In their comments on the FEIS/Final Section 4(f) Evaluation, the USDOI did not agree with this determination.
USDOI believed that the Pamlico Sound Bridge Corridor alternatives would appear to be feasible and prudent
and would minimize harm to the Refuge. Further, USDOI commented that NCDOT has previously
demonstrated that the Pamlico Sound Bridge Corridor presents feasible alternatives from an engineering
standpoint.

What Has Changed?

FHWA did not consider the Pamlico Sound Bridge Corridor as an avoidance alternative in the Final Section 4(f)
Evaluation because, at that time, FHWA found the Pamlico Sound Bridge Corridor used land from the Cape
Hatteras National Seashore (a Section 4(f) property). The preceding section of this Revised Final Section 4(f)
Evaluation documented newly obtained information showing that the road pre-dates the establishment of the
Seashore and both were concurrently and jointly planned and developed to co-exist—information which led
FHWA to revise its use determinations for the Seashore. Thus, the Pamlico Sound Bridge Corridor must be
analyzed as a feasible and prudent avoidance alternative under Section 4(f).

FHWA completed a feasible and prudent analysis for the Pamlico Sound Bridge Corridor and considered the
factors suggested by the USDOI in their FEIS comments. This evaluation of the Pamlico Sound Bridge
Corridor as a Feasible and Prudent Avoidance Alternative under Section 4(f) of the Department of
Transportation Act is located in Appendix G.

FHWA determined that the Pamlico Sound Bridge Corridor is not a feasible and prudent avoidance alternative
to using the Refuge because the cost of all of the Pamlico Sound Bridge Corridor alternatives would be of
extraordinary magnitude in consideration of the funding available to the NCDOT to operate, improve and
maintain its State highway system. To summarize the detailed analysis contained in Appendix G,
implementation of any of the Pamlico Sound Bridge Corridor alternatives would require a single construction
phase costing between $942.9 million and $1.441 billion (2006 dollars). The project could not be financed by
phasing construction over a fifty year period because it consists of a single, 17.5 mile long bridge that would
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have to be built in one phase. Funding a 17.5-mile bridge would create a unique maintenance problem of
extraordinary magnitude for NCDOT as it would have to defer much needed improvements on the remainder of
the State highway system in North Carolina for a significant period of time. The Pamlico Sound Bridge
Corridor would also have severe adverse impacts to the public’s access to the Refuge. Important in this
determination is the historical record that shows that throughout the history of the Seashore and Refuge, NC 12
has been operated and maintained in the Seashore and the Refuge while at the same time protecting the
important historic features and attributes of the Refuge. Therefore, in this evaluation, the Pamlico Sound Bridge
Corridor alternatives are not carried forward as detailed study alternatives because they are not feasible and
prudent avoidance alternatives.

Conclusion

Based on the analysis and determinations from the DEIS, SDEIS, SSDEIS, FEIS/Final Section 4(f) Evaluation,
and this Revised Final Section 4(f) Evaluation, there is no feasible and prudent avoidance alternative to the use
of the Section 4(f) property needed to construct the proposed action.

Least Overall Harm Analysis

The FEIS/Final Section 4(f) Evaluation established that, due to the extensive size and location of properties
protected by Section 4(f) in the Bonner Bridge project area, all feasible and prudent alternatives would use
Section 4(f) property. There is no feasible and prudent avoidance alternative for this project. In response to
comments from the USDOI on the Final Section 4(f) Evaluation, FHWA reconsidered whether the Pamlico
Sound Bridge Corridor is a feasible and prudent avoidance alternative but found that it is not (See Appendix G
and earlier discussion above). When FHWA determines there is no feasible and prudent avoidance alternative,
the Section 4(f) regulations require FHWA to identify, from among the remaining alternatives using Section 4(f)
property, the alternative that causes the “least overall harm.” The Section 4(f) regulations, 23 CFR 774.3(c),
specify that the alternative that causes the least overall harm is determined by balancing seven specific factors.
These factors are as follows:

1. the ability of the alternatives to mitigate adverse impacts to each Section 4(f) property (including any
measures that result in benefits to the property);
2. the relative severity of the remaining harm, after mitigation, to the protected activities, attributes, or

features that qualify each Section 4(f) property for protection;

the relative significance of each Section 4(f) property;

the views of the official(s) with jurisdiction over each Section 4(f) property;

the degree to which each alternative meets the purpose and need for the project;

after reasonable mitigation, the magnitude of any adverse impacts to resources not protected by Section
4(f); and

7. substantial differences in costs among the alternatives.

o0k

What Did the FEIS/Final Section 4(f) Evaluation Find?

The FEIS/Final Section 4(f) Evaluation contained a least overall harm analysis that considered each of the
factors listed above for every alternative. The analysis considered the Pea Island National Wildlife Refuge to be
the most significant of the various Section 4(f) properties within the project area because of its multiple
functions as a wildlife refuge, as a historic property and as part of the Cape Hatteras National Seashore. After
balancing the various factors, the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative
was the alternative identified as causing the least overall harm.

The Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative was thought to cause the least
overall harm because it would elevate NC 12 from an at-grade road onto a high structure at all of the locations
(totaling approximately eleven miles) where future shoreline erosion is predicted to threaten the road by 2060 --
thereby staying within the existing road easement. In some locations this meant that NCDOT would be building
bridges expected to be standing in the Atlantic Ocean by 2060.
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Since staying within the existing road easement would avoid a physical take of additional Refuge property;
would not be subject to a compatibility determination under the National Wildlife Refuge System
Administration Act; and would allow natural shoreline processes to take place, the Parallel Bridge Corridor with
Phased Approach/Rodanthe Bridge Alternative was thought not to substantially impair any of the important
activities, features, or attributes of the Refuge. Thus, based upon the information at that time, the Final Section
4(f) Evaluation concluded that the Parallel Bridge Corridor with Phased Approach/Rodanthe Bridge Alternative
would cause the least overall harm.

How Do the Changes Described in this Revised Final Section 4(f) Evaluation Affect the
Least Overall Harm Analysis?

Several changes previously explained in this Section 4(f) Evaluation are relevant to the least overall harm
analysis:

° The Pamlico Sound Bridge Corridor was determined not to be a feasible and prudent avoidance
alternative. Therefore, the revised least overall harm analysis does not include the Pamlico Sound
Bridge Corridor.

. New information was uncovered about historical vehicular access across the project area and the

concurrent and joint planning and development of the road, Seashore and Refuge. This information led
FHWA to reconsider its previous emphasis on staying within the current road easement above all other
considerations.

. Adverse comments submitted in response to the FEIS/Final Section 4(f) Evaluation and subsequent
additional consultation with the officials with jurisdiction indicated that the Parallel Bridge Corridor
with Phased Approach/Rodanthe Bridge did not avoid adverse impacts to the Refuge. The comments
and additional consultation led NCDOT and FHWA to reconsider the effect on the Refuge of building
lengthy, elevated ocean bridges.

. Modifications to several alternatives were implemented in response to comments received on the Final
Section 4(f) Evaluation that lessen the adverse impacts to the Rodanthe Historic District and the
Chicamacomico Life Saving Station. With the harm minimization modifications at these properties,
there is now no difference in impacts expected to these two historic properties. The Parallel Bridge
Corridor alternatives are now substantially equal with respect to these properties.

. Additional consultation with the project Merger Team led NCDOT and FHWA to reconsider the need to
make final decisions now, based on long-range predictions of storms and shoreline erosion, for all future
phases of the project. This was due to the uncertainty as to when the later construction phases would be
needed. A proposal by EPA to only commit to taking the immediately needed action at this time—
replacement of the structurally deficient Bonner Bridge, with a phased decision-making process for
assessing and approving later actions in the project area—minimizes harm to the Refuge by giving the
project sponsors the opportunity to review and incorporate new analysis prior to commencement of each
phase.

These changes affect FHWA’s analysis of several of the least overall harm factors, and result in a new
conclusion. Discussion is contained in the sections below to address each of the factors and provide the basis
for the revised determination of the alternative that causes least overall harm.

Factor #1: The ability of the alternatives to mitigate adverse impacts to each Section 4(f) property (including
any measures that result in benefits to the property)

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative was developed in
response to a proposal from EPA to delay the decision-making for the later phases of this fifty-year long project
until a future point in time when coastal conditions affecting NC 12 are better known. Although the future
conditions have been predicted using the best available scientific models, there is inherent uncertainty involved
in predicting the exact timing and location of shoreline changes of a coastal barrier island in the future. Because
the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative includes firm
commitments to study and mitigate the future environmental conditions prior to making decisions for the later
phases, it provides the best opportunity to mitigate the impacts to the Section 4(f) properties in the project area.
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With respect to Phase I, the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
would have substantially equal impacts after mitigation as the other Parallel Bridge Corridor alternatives. Phase
I of the current Preferred Alternative (Parallel Bridge Corridor with NC 12 Transportation Management Plan)
and Phase | of all other Parallel Bridge Corridor alternatives are very similar. At the northern end of the project,
on Bodie Island, the alternatives are identical. They remain identical over the Oregon Inlet channel. Upon
entering Hatteras Island, the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative
is located approximately 216.5 feet further west of NC 12. The Oregon Inlet termini for the various Phase |
alternatives are depicted in Appendix I.

The following alternatives all have their southern termini located just south of SR 1257: the Preferred
Alternative, both Parallel Bridge Corridor with Phased Approach Alternatives and the Parallel Bridge Corridor
with Nourishment Alternative. The Parallel Bridge Corridor with Road North/Bridge South and the Parallel
Bridge Corridor with All Bridge Alternatives enter Hatteras Island farther west than the Preferred Alternative,
requiring the use of more property from the Refuge. The Parallel Bridge Corridor with Road North/Bridge
South and Parallel Bridge Corridor with All Bridge Alternatives would also require a longer extension into the
Refuge before tying into the existing easement. All alternatives have Phase | returning to ground level and tie-in
to the existing road alignment at grade.

The approximately 216.5 foot shift west with the Parallel Bridge Corridor with NC 12 Transportation
Management Plan Alternative would relocate approximately 2.91 acres of the existing road easement to an
adjacent area of the Refuge, which is considered a use under Section 4(f). An additional approximately 0.17
acre area would be required in order to maintain safe vehicular access to the Refuge parking lot that provides
parking for Refuge visitors participating in recreational fishing activities offered at Oregon Inlet. Maps
depicting these impacts are included in Appendix E. For comparison, Phase | of the Parallel Bridge Corridor
with Road North/Bridge South Alternative would use approximately 5.3 acres of the Refuge and Phase | of the
Parallel Bridge Corridor with All Bridge Alternative would use approximately 6.1 acres of the Refuge. While
Phase | of the Parallel Bridge Corridor with Phased Approach and Nourishment Alternatives would be built
within the existing easement, these alternatives would have such severe proximity impacts on the historic
landscape that there would be a constructive use of the Refuge.

Phase | of the Preferred Alternative impacts an area that includes relatively lower-quality wetlands. The
additional wetland impacts would be mitigated as required by the environmental permitting process. The
impacted area does not contain habitat used by any of the endangered species known to exist on the Refuge.

The additional use of Refuge property would be minimized through conditions and/or stipulations that will be
negotiated with the USFWS and incorporated into the new road easement. These may include measures such as
contract specifications, research assistance, the return of easement land to the Refuge, capital improvements on
the Refuge or any other reasonable measures that would benefit the Refuge. The Parallel Bridge Corridor with
Road North/Bridge South and the Parallel Bridge Corridor with All Bridge Alternatives would impact more
wetland and higher quality wetlands than the Preferred Alternative.

Phase | of the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative also minimizes
harm as compared to the other Parallel Bridge Corridor alternatives because it allows NCDOT to preserve public
fishing access at Oregon Inlet, a recreational activity currently provided by the Refuge that was determined to be
compatible with the Refuge mission in 2006. Because the Parallel Bridge Corridor with NC 12 Transportation
Management Plan Alternative can be constructed without building a temporary traffic maintenance bridge,
NCDOT can commit to providing public fishing access both during and after construction (assuming the
USFWS continues to permit recreational fishing). While the exact parameters of such access is a detail that
could not be finalized prior to the final design engineering process, a general commitment would be included in
the ROD to design the project in a manner that provides public fishing access. During construction, the
contractor would be responsible for maintaining reasonable public access for fishing, with temporary limitations
allowed when necessary to protect the safety of the public and/or the construction workers.
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Another important benefit of avoiding a temporary traffic maintenance bridge is that traffic conditions during
the construction period would be safer for the 5,400 to 10,900 vehicles that cross Bonner Bridge each day (FEIS
p.1-4). This option would provide an approximately 220 foot separation between the existing Bonner Bridge
and the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative. In addition,
avoiding the need to construct the temporary traffic maintenance bridge would result in fewer temporary
impacts to the Refuge from the temporary bridge.

Factor #2: The relative severity of the remaining harm, after mitigation, to the protected activities, attributes,
or features that qualify each Section 4(f) property for protection.

The only Section 4(f) property that would be used by any alternative is the Refuge (as a historic property). The
harm to the Refuge (as a historic property) that would remain after mitigation is minimized is described below.
The other Section 4(f) properties in the project area would incur proximity impacts from various alternatives,
but would not be used within the meaning of Section 4(f).

Through the consultation process required by Section 106 of the National Historic Preservation Act, FHWA
determined that all of the Parallel Bridge Corridor alternatives except for the Parallel Bridge Corridor with
Nourishment Alternative would have an adverse effect on the Refuge. The SHPO concurred in the
determination. The adverse effect determination is based in part on the alternatives requiring a bridge height of
up to 33 feet in various portions of the historic landscape that would alter the naturalized setting enhanced by the
Civilian Conservation Corps in the 1930s, and also due to impacts on specific elements of the constructed
landscape such as the historic ponds (as a result of possible road relocations). The adverse effects are mitigated
through the measures documented in the draft Programmatic Agreement located in Appendix F. While the
Parallel Bridge Corridor with Nourishment Alternative would avoid the adverse effect on the Refuge, it would
have a use of Refuge property under Section 4(f) due to the placement of sand on the beaches.

It is not possible to precisely quantify or qualify the extent of remaining adverse effects to the Refuge after
mitigation, due to the deferred decision-making for later phases of the project with the preferred Parallel Bridge
Corridor with NC 12 Transportation Management Plan Alternative. These uncertainties are accounted for
through a draft Programmatic Agreement pursuant to Section 106 of the National Historic Preservation Act (see
Appendix F). The purpose of the Programmatic Agreement is to set forth the agreed upon treatment and
mitigation of harm for Phase I, and the agreed upon process for evaluating, treating, and mitigating harm prior to
FHWA'’s approval of later phases of action. Although the Section 106 regulations permit a Programmatic
Agreement to defer the identification of historic properties for future phases of a project, in this case NCDOT
has completed the identification of properties protected under Section 4(f) for the entire project area. Because
the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative includes firm
commitments to study and mitigate the future environmental conditions prior to making decisions for the later
phases, it provides the best opportunity to mitigate the impacts to the Section 4(f) properties in the project area.

Factor #3: The relative significance of each Section 4(f) property

The FEIS/Final Section 4(f) Evaluation identified the Refuge/Seashore on Hatteras Island as the most significant
Section 4(f) properties. Due to the determination of concurrent and joint planning and development between the
Seashore and the transportation infrastructure, coupled with the determination that the Refuge (as a historic
property) is the only Section 4(f) property that will be used, the Refuge remains the most significant Section 4(f)
property affected by this project.

Factor #4: The views of the official(s) with jurisdiction over each Section 4(f) property

As described above, following the FEIS/Final Section 4(f) Evaluation, additional comments were received and
additional consultation occurred with the officials with jurisdiction over the Section 4(f) properties in the project
area. The SHPO indicated its opinion that the formerly preferred Parallel Bridge Corridor with Phased
Approach/Rodanthe Bridge Alternative would substantially impair the integrity of the historic Refuge. This
opinion was directly tied to the extensive high bridging proposed with this alternative.
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As part of the Merger Team, the SHPO actively participated in the discussions over the past year that led to the
development of the preferred Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative.
As a result, the SHPO is expected to sign an amended Concurrence Point #3 (selection of Preferred
Alternative/Least Environmentally Damaging Practicable Alternative) identifying the Parallel Bridge Corridor
with NC 12 Transportation Management Plan as the Preferred Alternative/Least Environmentally Damaging
Practicable Alternative. Furthermore the SHPO and the ACHP have been consulted on the new Preferred
Alternative and are expected to sign the draft Programmatic Agreement included in Appendix F to resolve its
adverse effects pursuant to Section 106 of the National Historic Preservation Act. The draft Programmatic
Agreement will be finalized prior to the ROD.

There are two Federal agencies (USFWS & NPS) under the USDOI that manage Federal lands along the project
corridor. The USFWS has indicated that it has concerns with the Draft Partnership Agreement (Appendix H)
and is in the process of developing comments and suggesting revisions. The NPS has indicated that an amended
Merger Team concurrence form is the appropriate mechanism for documenting the apparent decision at the May
2009 meeting to move forward with Phase | of the project. NPS also stated they see potential value for
developing an interagency agreement in the future, if there are coordination functions that cannot be
satisfactorily addressed under the Merger Team process. An important feature with the Parallel Bridge Corridor
with NC 12 Transportation Management Plan is that it meets the criteria identified in former Secretary of
Interior Dirk Kempthorne’s July 2006 letter, which states “I believe that the best way to proceed would be to
separate the replacement of the Bonner Bridge ...from the more difficult and less urgent issues of the
realignment of the road...”.?” Prior to the ROD, NCDOT and FHWA will continue to consult and coordinate
with the USFWS and NPS to address their concerns.

FHWA is circulating this Revised Final Section 4(f) Evaluation to provide the resource agencies and the public
an opportunity to review and comment. All comments received will be reviewed and taken into account prior to
the approval of the use of any Section 4(f) property in the ROD.

Factor #5: The degree to which each alternative meets the purpose and need for the project
There is no change in the analysis of this factor. All of the alternatives being compared in this least overall harm
analysis, including the new Preferred Alternative, would meet the purpose and need for the project.

Factor #6: After reasonable mitigation, the magnitude of any adverse impacts to resources not protected by
Section 4(f)

The Final Section 4(f) Evaluation highlighted relocations, economic impacts, and visual impacts, and
incorporated other impact discussions within the FEIS by reference. The Parallel Bridge Corridor alternatives
that included nourishment were thought to be favored by this factor, with the remaining alternatives being
substantially equal. This determination was primarily due to visual impacts in Rodanthe that have since been
minimized through design modifications. Phase | of the Parallel Bridge Corridor with NC 12 Transportation
Management Plan is expected to have similar impacts to resources not protected by Section 4(f) as the other
Parallel Bridge Corridor alternatives. It is not possible to precisely quantify or qualify the extent of adverse
impacts to resources not protected by Section 4(f) for the later phases of the Parallel Bridge Corridor with NC
12 Transportation Management Plan Alternative; however, Because the Parallel Bridge Corridor with NC 12
Transportation Management Plan Alternative includes firm commitments to study and mitigate the future
environmental conditions prior to making decisions for the later phases, it provides the best opportunity to
mitigate the impacts to the Section 4(f) properties in the project area.

2 FEHWA, Final Environmental Impact Statement and Final Section 4(f) Evaluation, NC 12 Replacement of the Herbert C.
Bonner Bridge, Volume 2, September 17, 2008, Appendix A
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Factor #7: Substantial Differences in Costs among the Alternatives

The estimated cost of the new Preferred Alternative in comparison to the other alternatives is shown in Table 4
(Total Highway Cost of the Alternatives Through 2060) and in Table 5 (Phase | Estimated Cost to Replace
Bonner Bridge).

Table 4 shows that the total highway, end-to-end, cost of the project through 2060 ranges from $602 million to
$1.171billion for the low estimate to $740 to million to $1.524 billion for the high estimate (costs are presented
in 2006 dollars). The least expensive end-to-end alternative is the Road North/Bridge South Alternative, with
the Phased Approach/Rodanthe Nourishment being the most expensive. The Preferred Alternative, Parallel
Bridge Corridor with NC 12 Transportation Management Plan, incorporates costs from all the Parallel Bridge
Corridor Alternatives since this alternative does not make a decision about the future phases at this time. Hence,
there is less certainty in the total end-to-end cost estimate for this alternative compared to the others.

Table 5 provides cost estimates for Phase | of each alternative. The Parallel Bridge Corridor with NC 12
Transportation Management Plan (Preferred Alternative) has the lowest estimated cost range, from a low of
$265 million to a high of $315 million. This is due to the following reasons:

. Phase | of the Preferred Alternative is less expensive than the Parallel Bridge Corridor with Road
North/Bridge South and the Parallel Bridge Corridor with All Bridge Alternatives because these two
alternatives are located up to 500 feet west of the existing easement. A connection would be required
to tie the end of the Phase | bridge to the roadway within the existing easement. This connection would
extend further south than the tie-in for the Preferred Alternative.

° Phase | of the Preferred Alternative is less expensive than the Parallel Bridge Corridor with Phased
Approach Alternatives as well as the Parallel Bridge Corridor with Nourishment Alternative because it
would not require the construction of a temporary bridge, ramps on Hatteras Island, and other
maintenance of traffic costs. These additional costs are necessary to since all work would be confine
the existing 100-foot easement.

Therefore, the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative is the least
expensive alternative for Phase I, and (along with the Parallel Bridge Corridor with Road North/Bridge South
and the Parallel Bridge Corridor with All Bridge Alternatives) provides better maintenance of traffic during
construction than both Phased Approach Alternatives and the Nourishment Alternative.

Table 4: Total Highway Cost of the Alternatives Through 2060

Alternative (in 2006 dollars) Low Estimate High Estimate
Nourishment $672 million $970 million
Road North/Bridge South $602 million $740 million
All Bridge $1.108 billion $1.435 billion
Phased Approach/Rodanthe Bridge $1.171 billion $1.497 billion
Phased Approach/Rodanthe Nourishment $1.149 billion $1.524 billion
NC 12 Transportation Management Plan* $602 million $1.524 billion

*The costs shown for the NC 12 Transportation Management Plan Alternative incorporate the lower and upper limits of
total cost for the other Parallel Bridge Corridor Alternatives in order to provide a reasonable prediction of possible costs
for the future phases of action. Since this alternative does not make a decision about the future phases at this time, there is
less certainty in the total cost estimate for this alternative compared to the others.
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Table 5: Phase | Estimated Construction Cost to Replace Bonner Bridge

Alternatives (in 2006 dollars) Low Estimate High Estimate
Nourishment $312 million $368 million
Road North/Bridge South $284 million $346 million
All Bridge $285 million $347 million
Phased Approach/Rodanthe Bridge $312 million $368 million
Phased Approach/Rodanthe Nourishment $312 million $368 million
NC 12 Transportation Management Plan (Preferred) $265 million $315 million

Conclusion

Based on a consideration and balancing of the seven factors above, FHWA and NCDOT have

determined that the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative (the
Preferred Alternative) is the alternative that causes the least overall harm. The major factor in determining that
the Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative causes the least overall
harm is the flexibility it allows in determining future phases. The Parallel Bridge Corridor with NC 12
Transportation Management Plan Alternative recognizes that the project area is complex and that the shoreline
is constantly changing. It also recognizes that the ability to predict the effect of future storms on the project area
is extremely difficult to quantify, and that the various alternatives may need to be reassessed in the future as the
shoreline and other landscape features change between 2009 and 2060. FHWA and NCDOT will coordinate
with the officials with jurisdiction over the Section 4(f) properties in the project area and with the Merger Team
agencies to determine the best solution to address future actions along the project corridor. This interagency
collaboration will lead to FHWA and NCDOT implementing actions that will cause the least overall harm to
Section 4(f) resources for future phases of this project.

All Possible Planning to Minimize Harm

Under 23 CFR 774.3(c)(2), the alternative selected as causing the least overall harm must also include “all
possible planning...to minimize harm to Section 4(f) property.” According to 23 CFR 774.17, all possible
planning may include design modifications, replacement, or monetary compensation for parks, recreation areas,
or wildlife refuges. Common to all Section 4(f) properties, the Merger Process and the Partnership Agreement
are intended to serve as a framework for decision-making for the Parallel Bridge Corridor with NC 12
Transportation Management Plan Alternative. They also serve as a framework for identifying all possible
planning to minimize harm. This framework will utilize coastal and natural resource monitoring of area
conditions to identify specific issues, involving relevant stakeholders in identifying the optimal solutions. As a
result, this alternative, more so than any other alternative, allows for implementation of strategies that will
minimize harm to the Section 4(f) resources. Other property-specific minimization of harm efforts include:

Cape Hatteras National Seashore:

. Related to the need for Seashore property on Bodie Island (approximately 6.3 acres [2.6 hectares]),
FHWA and DOT would restore and return the 6.3 acres (2.6 hectares) of Seashore currently used by
Bonner Bridge. After mitigation, the Seashore would not lose any net area with the Preferred

Alternative.

o The NPS has been engaged in the development of the new Preferred Alternative through participation as
a Merger Team member.

. The NPS is identified as a signatory to the proposed Partnership Agreement (Appendix H). Their

participation (through the Partnership Agreement and/or through participation on the Merger Team) will
assist in future decision-making that lessens harm to the Seashore.

o Access to Seashore facilities on Bodie Island will be maintained during construction. The details will
be worked out with the NPS during the design process.
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Construction specifications to minimize impacts to the campgrounds and the Oregon Inlet Fishing
Center during construction will be developed with the NPS during final design.

The NPS has requested” NCDOT to consider wetland mitigation related to highway alignment changes
north of the current Bonner Bridge. Specifically, the NPS has requested wetland enhancement that
would include control of exotic plants in wetlands on Bodie Island. As suggested in the NPS letter,
NCDOT will work with the NPS to develop an agreed-upon Wetland Mitigation Plan prior to
implementation of mitigation.

Greensheet Commitment #2. “Bicycle Accommodations. The Seashore management plan supports the
use of bicycles along NC 12. All bridges in both replacement bridge corridors (including the Preferred
Alternative) would have 8-foot (2.4-meter) wide shoulders that would be safer for bicycle and
pedestrian traffic than Bonner Bridge’s 2-foot (0.6-meter) wide shoulders. In addition, a bicycle-safe
bridge rail on the bridges also would provide increased safety for bicyclists. New roadway would have
4-foot (1.2-meter) paved shoulders, which would be safer for use by bicycle and pedestrian traffic than
existing NC 12’s unpaved shoulders.”

Greensheet Commitment #9. “Disposal of Dredged Material. Prior to construction, during the USACE
permit preparation process, the FHWA and the NCDOT would work with appropriate environmental
resource and regulatory agencies to identify the characteristics of dredged material from bridge
construction in open water and develop a disposal plan that would minimize harm to natural resources.
The appropriate location for dredged material disposal would be determined based on the character of
the materials dredged, the availability of disposal sites, and coastal conditions near the time of
construction. In addition, the terms and conditions outlined in the Biological and Conference Opinions
(USFWS, 2008) related to piping plovers specify that “all dredge spoil excavated for construction barge
access must be used to augment either existing dredge-material islands or to create new dredge-
material islands for use by foraging plovers. This must be accomplished as per the specifications of the
North Carolina Wildlife Resources Commission.”

Pea Island National Wildlife Refuge:

The conceptual design for Phase | maintains access to the Refuge parking lot and maintains access for
public fishing opportunities.

Approximately 3.27 acres of the existing easement is potentially available to be returned to the USFWS.
Additional coordination will occur to determine if the USFWS wants this land to be returned.

The USFWS has been engaged in the development of the new Preferred Alternative through
participation as a Merger Team member.

The USFWS is identified as a signatory to the Partnership Agreement (Appendix H). Their
participation (through the Partnership Agreement and/or through participation on the Merger Team) will
assist in future decision-making that lessens harm to the Refuge.

Greensheet Commitment # 4. “Sedimentation and Erosion Control. All waters in the project area are
classified as SA waters (Class A salt waters) with a supplemental classification of High Quality Waters
(HQW). The most stringent application of the Best Management Practices (BMPS) is expected where
highway projects affect receiving waters of special designation, such as HQW. Also, impacts to adjacent
areas of SAV and/or wetlands should be minimized. Therefore, sedimentation and erosion control
measures shall adhere to the Design Standards in Sensitive Watersheds [15A NCAC 04B.0124(b)-(e)].
Prior to construction, the design-build contractor will submit the proposed sediment and erosion
control plans for each stage of construction to the NCDOT and permitting agencies for review.”
Greensheet Commitment #9. Disposal of Dredged Material. Prior to construction, during the USACE
permit preparation process, the FHWA and the NCDOT would work with appropriate environmental
resource and regulatory agencies to identify the characteristics of dredged material from bridge
construction in open water and develop a disposal plan that would minimize harm to natural resources.
The appropriate location for dredged material disposal would be determined based on the character of
the materials dredged, the availability of disposal sites, and coastal conditions near the time of

%8 | etter dated September 16, 2009 from NPS to NCDOT
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construction. In addition, the terms and conditions outlined in the Biological and Conference Opinions
(USFWS, 2008) related to piping plovers specify that ““all dredge spoil excavated for construction barge
access must be used to augment either existing dredge-material islands or to create new dredge-
material islands for use by foraging plovers. This must be accomplished as per the specifications of the
North Carolina Wildlife Resources Commission.”

. Greensheet Commitment #23. “Seabeach Amaranth. Since the favored habitat of the seabeach
amaranth is highly ephemeral, a survey of the project area would be conducted for the habitat of this
species at least one year prior to initiating bridge construction activities. It would occur as needed for
each construction phase of the Phased Approach/Rodanthe Bridge Alternative (Preferred).”

. Greensheet Commitment #24. “Piping Plover. The NCDOT will implement the following
nondiscretionary measures that include the terms and conditions outlined in the Biological and
Conference Opinions (USFWS, 2008):

a. All construction equipment and personnel must avoid all bird closure areas within the Seashore
and Refuge. All future routine maintenance activities of bridge structures that would occur within or
adjacent to current or future plover nesting areas must occur outside the nesting season (April 1 to
July 15).

All future repair work on bridge structures that would occur within or adjacent to current or future
plover nesting areas must occur outside the nesting season (April 1 to July 15) unless emergency or
human safety considerations require otherwise. In this event, the area must be surveyed for nesting
plovers and avoided to the extent possible.

b. During the construction of Phases II, 1l and IV of the Phased Approach/Rodanthe Bridge
Alternative (Preferred), keep all construction equipment and activity within the existing right-of-
way.

Do not moor any construction barges within 300 feet (91.4 meters) of the following islands: Green
Island, Wells Island, Parnell Island, Island MN, Island C, the small unnamed island immediately
east of Island C, Island D, and Island G (see Figure 1 in the Biological and Conference Opinions in
Appendix E).

c. All dredge spoil excavated for construction barge access must be used to augment either existing
dredge-material islands or to create new dredge-material islands for use by foraging plovers. This
must be accomplished as per the specifications of the North Carolina Wildlife Resources
Commission. The point of contact is Sue Cameron at 910-325-3602. If the dredge material is used
outside the current defined action area, the action area is assumed to be expanded to cover the
beneficial placement of the material.

d. To the maximum extent practical, while ensuring the safety of the traveling public, limit or avoid
the use of road signs or other potential predator perches adjacent to plover nesting or foraging
areas. Where signs or other structures are necessary, determine if alternative designs would be less
conducive for perching on by avian predators (gulls, crows, grackles, hawks, etc.). For example,
minimize or avoid the use of large cantilever signs in favor of smaller and shorter designs.

In addition, the project will incorporate the most current BMPs to reduce habitat degradation from
stormwater runoff pollution as a conservation measure. Phase | of the project will be built at least
125 feet (38.1 meters) farther west of the Bonner Bridge and currently occupied piping plover
habitat. Temporary facilities such as haul roads that affect proposed piping plover critical habitat
will be removed as soon as possible.”
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° Greensheet Commitment #25. “Sea Turtles (green sea turtle, leatherback sea turtle, and loggerhead sea
turtle). The NCDOT will implement the following nondiscretionary measures that include the terms and
conditions outlined in the Biological and Conference Opinions (USFWS, 2008):

a. All construction equipment and personnel must avoid all marked sea turtle nests.
Construction material and equipment staging areas must not be located seaward of the artificial dune.

All future routine maintenance activities of bridge structures that would occur within or adjacent to
current or future sea turtle nesting habitat, and which would require vehicles or equipment on the beach
or the use of night lighting (excluding navigation lights required by the US Coast Guard), must occur
outside the nesting season (May 1 to November 15).

All future repair work of bridge structures that would occur within or adjacent to current or future sea
turtle nesting habitat, and which would require vehicles or equipment on the beach or the use of night
lighting (excluding navigation lights required by the US Coast Guard) must occur outside the nesting
season (May 1 to November 15) unless emergency or human safety considerations require otherwise. In
this event, the area must be surveyed for sea turtle nests and avoided to the extent possible.

b. Provide an opportunity for the USFWS or an USFWS designee to educate construction contractor
managers, supervisors, foremen and other key personnel and resident NCDOT personnel with oversight
duties (division engineer, resident engineer, division environmental officer, etc.) as to adverse effects of
artificial lighting on nesting sea turtles and hatchlings, and to the importance of minimizing those
effects.

c. During turtle nesting season (May 1 to November 15), use the minimum number and the lowest
wattage lights that are necessary for construction.

During turtle nesting season, portable construction lighting must be of the low-pressure sodium-vapor
type.

During turtle nesting season, utilize directional shields on all portable construction lights, and avoid
directly illuminating the turtle nesting beach at night.

During turtle nesting season, all portable construction lights must be mounted as low to the ground as
possible.

During turtle nesting season, turn off all lights when not needed.

d. For Phases I, 11l and IV of the Phased Approach/Rodanthe Bridge Alternative (Preferred), on the
ocean side, design the bridge structure in a manner which will shield the beach on the east side from
direct light emanating from passenger vehicle headlights.

For the small portion of Phase | over land on Hatteras Island, retrofit the bridge structure at the time
that Phase 11 connects with Phase 1. The specific design of the bridge will be developed in consultation
with the USFWS prior to re-evaluation of the environmental document for Phase .

e. Avoid retrofitting the bridges and approach roads with permanent light fixtures in the future
(excluding navigation lights required by the US Coast Guard).

In addition, NCDOT does not anticipate the use of explosives during construction or demolition of the
existing bridge. The NCDOT contractor will use pipeline or clamshell dredging, rather than a hopper
dredge to minimize effects to sea turtles. No permanent light fixtures will be installed on the bridge or
the approaches (with the exception of navigation lights as required by the US Coast Guard).”
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° A Section 106 Programmatic Agreement (Appendix F) will be signed by the FHWA, State Historic
Preservation Officer, and the Advisory Council on Historic Preservation. This Programmatic
Agreement (to be finalized prior to the ROD) will resolve adverse effects to this historic property
through mitigation measures specified in the draft Programmatic Agreement. Excerpts from this draft
Programmatic Agreement pertinent to the Refuge include:

“I. Parallel Bridge Corridor Minimization/Mitigation Measures
In order to facilitate planning and streamline development of plans for the Undertaking/Phase I,
NCDOT shall, in consultation with the consulting parties, develop the following historic contexts to aid
in historic planning for the parallel bridge corridor and possible heritage tourism initiatives.

A. Ethnographical Context

1) NCDOT will work with the USFWS, SHPO, and NPS to compile an ethnographical context
of the men and women that lived and worked in the general project area during the late
nineteenth and early twentieth centuries. The context will focus on the area’s watermen,
fishermen, Civilian Conservation Corps, members of gun or hunting clubs, and life saving
station employees. NCDOT will be responsible for the following tasks.

a. Gathering oral histories from surviving members of these groups or families.

b. Conducting primary and secondary research regarding the activities of these
groups.

c. Compiling documentary materials and digitizing images.

2) NCDOT will produce a digital document which contains the recorded oral histories and
documentary materials. NCDOT shall afford the USFWS, SHPO, and NPS an opportunity
to review and comment on the draft digital document. If no comments are received from the
USFWS, SHPO, and NPS within thirty (30) days of confirmed receipt, NCDOT can assume
that the reviewing parties do not object to the document. Should any of these parties have
questions about or comments on such plans and specifications, NCDOT shall consult with
that party, and if necessary with several or all consulting parties to address such questions
and comments. NCDOT shall deposit copies of the documentation with USFWS, NPS,
SHPO, and the Historic Architecture Group of NCDOT within three (3) years of the letting
of the Phase | contract.

B. Context for Tourism

1) NCDOT will work with the USFWS, SHPO, Aquariums, CHA, and NPS to compile a
context for the Coast Guard and Life Saving stations, wildlife refuges, and other state and
federal "outposts" on North Carolina’s Outer Banks.

2) NCDOT will produce a digital document which synthesizes the histories and documentary
materials associated with the various sites.

3) Inaddition, NCDOT will prepare the artwork and text for a brochure that could be used by
travelers and residents as a guidebook to locate and understand the significance of the
various sites and their place in history of the Outer Banks and the state.

4) NCDOT shall afford the USFWS, SHPO, Aquariums, CHA, and NPS an opportunity to
review and comment on the draft brochure. If no comments are received from the USFWS,
SHPO, Aquariums, CHS, and NPS within thirty (30) days of confirmed receipt, NCDOT can
assume that the reviewing parties do not object to the brochure. Should any of these parties
have guestions about or comments on such plans and specifications, NCDOT shall consult
with that party, and if necessary with several or all consulting parties to address such
guestions and comments.

5) NCDOT shall deposit copies of the documentation and brochure artwork and text with
USFWS, SHPO, Aquariums, CHA, and NPS within three (3) years of the letting of the
Phase | contract and will provide 50,000 brochures to tourism organizations such as
Historic Albemarle, Coastal Guide, NC Northeast Commission, Outer Banks Visitors
Bureau, and state visitor centers.

Il. Pea Island National Wildlife Refuge
A. Bridge Design
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Currently, the bridge rail is proposed as a 32-inch concrete parapet with 2-bar, metal rail atop the
parapet. Prior to completion of the final design for the Undertaking/Phase I bridge structure within the
Pea Island National Wildlife Refuge, NCDOT shall afford the SHPO, USFWS, and NPS an opportunity
to review and comment on the plans and specifications for the parapet and bridge rail for NC 12. If no
comments are received from the SHPO, USFWS, or NPS within thirty (30) days of confirmed receipt,
NCDOT can assume that the reviewing parties do not object to the proposed design. Should any of
these parties have questions about or comments on such plans and specifications, NCDOT shall consult
with that party, and if necessary with several or all consulting parties to address such questions and
comments.

B. Management of NC 12

NCDOT, in consultation with FWHA, USFWS, NPS, SHPO, and the North Carolina Coastal Geological
Cooperative, will develop and implement sustainable techniques to protect NC 12 and subsequently
ameliorate the adverse impacts to the Refuge and Pea Island.

C. Copies of Technical Reports

NCDOT will provide the USFWS and NPS with copies of the cultural resource technical reports
previously produced by NCDOT to describe the historic architecture, historic landscape, terrestrial
archaeology, and underwater archaeology investigations in the Undertaking/Phase 1’s Area of Potential
Effects. NCDOT will deliver this information to USFWS and NPS within six (6) months of signing the
PA.

D. Signs

NCDOT will provide and install signs within the Refuge, at locations coordinated with the USFWS and
NPS, to direct people to the visitor’s center and points of historical interest, including prominent
Civilian Conservation Corps installations, within three (3) years of the letting of the Phase I contract.
E. Exhibits and Kiosks

1) NCDOT will provide the USFWS and NPS with information about the historic significance
and structural importance of Civilian Conservation Corps’ work efforts in the Refuge for
use in exhibits and kiosks that will be made available to visitors.

2) NCDOT will design and produce a custom kiosk at a location specified by the USFWS
within three (3) years of the letting of the Phase I contract. The kiosk, like the signs
mentioned in Stipulation C above, will be installed or built in a manner consistent with
USFWS or the Refuge’s Visitor Service Facility Standards. More specifically, NCDOT will
research and design the interpretive panels; design the structure, provide funding for
fabrication of the kiosk, and install the kiosk at the site. Prior to fabrication of the
interpretive panels and kiosk structure NCDOT shall afford the SHPO, ACHP, and USFWS
an opportunity to review and comment on the panels and structure. If no comments are
received from the SHPO, ACHP, or USFWS within 30 days of confirmed receipt, NCDOT
can assume that the reviewing parties do not object to the proposed design. Should any of
these parties have questions about or comments on such plans and specifications, NCDOT
shall consult with that party, and if necessary with several or all consulting parties to
address such questions and comments.

3) Once installed by NCDOT, it is the intention of USFWS to maintain the kiosks subject to the
availability of appropriated funds”. and

“IV. Context Sensitive Solutions

FHWA and NCDOT commit to utilizing the best practices and measures available at the time during the
construction the Parallel Bridge and when implementing activities associated with Pea Island/NC 12
Transportation Management Plan to avoid and minimize all impacts to historic properties.”

(former) Oregon Inlet US Coast Guard Station:

A Section 106 Programmatic Agreement (Appendix F) will be signed by the FHWA, State Historic
Preservation Officer, and the Advisory Council on Historic Preservation. This Programmatic
Agreement (to be finalized prior to the ROD) will resolve adverse effects to this historic property
through mitigation measures specified in the draft Programmatic Agreement. Excerpts from this draft
Programmatic Agreement pertinent to the Station include:
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“I. Parallel Bridge Corridor Minimization/Mitigation Measures
In order to facilitate planning and streamline development of plans for the Undertaking/Phase I,
NCDOT shall, in consultation with the consulting parties, develop the following historic contexts to aid
in historic planning for the parallel bridge corridor and possible heritage tourism initiatives.
A. Ethnographical Context

3) NCDOT will work with the USFWS, SHPO, and NPS to compile an ethnographical context
of the men and women that lived and worked in the general project area during the late
nineteenth and early twentieth centuries. The context will focus on the area’s watermen,
fishermen, Civilian Conservation Corps, members of gun or hunting clubs, and life saving
station employees. NCDOT will be responsible for the following tasks.

a. Gathering oral histories from surviving members of these groups or families.

b. Conducting primary and secondary research regarding the activities of these
groups.

c. Compiling documentary materials and digitizing images.

4) NCDOT will produce a digital document which contains the recorded oral histories and
documentary materials. NCDOT shall afford the USFWS, SHPO, and NPS an opportunity
to review and comment on the draft digital document. If no comments are received from the
USFWS, SHPO, and NPS within thirty (30) days of confirmed receipt, NCDOT can assume
that the reviewing parties do not object to the document. Should any of these parties have
guestions about or comments on such plans and specifications, NCDOT shall consult with
that party, and if necessary with several or all consulting parties to address such questions
and comments. NCDOT shall deposit copies of the documentation with USFWS, NPS,
SHPO, and the Historic Architecture Group of NCDOT within three (3) years of the letting
of the Phase | contract.

B. Context for Tourism

6) NCDOT will work with the USFWS, SHPO, Aquariums, CHA, and NPS to compile a
context for the Coast Guard and Life Saving stations, wildlife refuges, and other state and
federal "outposts" on North Carolina’s Outer Banks.

7) NCDOT will produce a digital document which synthesizes the histories and documentary
materials associated with the various sites.

8) In addition, NCDOT will prepare the artwork and text for a brochure that could be used by
travelers and residents as a guidebook to locate and understand the significance of the
various sites and their place in history of the Outer Banks and the state.

9) NCDOT shall afford the USFWS, SHPO, Aquariums, CHA, and NPS an opportunity to
review and comment on the draft brochure. If no comments are received from the USFWS,
SHPO, Aquariums, CHS, and NPS within thirty (30) days of confirmed receipt, NCDOT can
assume that the reviewing parties do not object to the brochure. Should any of these parties
have questions about or comments on such plans and specifications, NCDOT shall consult
with that party, and if necessary with several or all consulting parties to address such
guestions and comments.

10) NCDOQT shall deposit copies of the documentation and brochure artwork and text with
USFWS, SHPO, Aquariums, CHA, and NPS within three (3) years of the letting of the
Phase I contract and will provide 50,000 brochures to tourism organizations such as
Historic Albemarle, Coastal Guide, NC Northeast Commission, Outer Banks Visitors
Bureau, and state visitor centers.

I11. (former) Oregon Inlet US Coast Guard Station
A. Parking Lot and Access Road

1) NCDOT will make improvements (clearing sand and paving) to the access road (SR 1257)
and parking area, if NCDOT needs these areas for staging. If and when the (former)
Oregon Inlet Coast Guard Station becomes a viable facility and is open to the public,
NCDOT will maintain SR 1257 to the standards of the North Carolina Secondary Road
System.
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2) For the purposes of this PA, staging areas are defined as (1) the storage of equipment or
materials that are needed for the construction/demolition of the bridge over the Oregon
Inlet and (2) the placement of temporary offices or trailers.
3) NCDOT shall insure access to the (former) Oregon Inlet Coast Guard Station during
construction of the Undertaking (Phase I).
B. Signs
NCDOT will provide and install roadside signs to direct visitors to the station from Northbound NC 12
and Southbound NC 12 within one (1) month of the replacement bridge over Oregon Inlet being open to
traffic.
C. Exhibits and Kiosks
NCDOT will provide Aquariums with information about the historic significance and structural
importance of the Station for use in exhibits and kiosks, which will be made available to visitors.
NCDOT will design and produce a custom kiosk at a location specified by Aquariums within three (3)
years of the letting of Phase I of the project.
1) More specifically, NCDOT will research and design the interpretive panels; design the
structure, provide funding for fabrication of the kiosk, and install the kiosk at the site.
2) Prior to fabrication of the interpretive panels and kiosk structure NCDOT shall afford the
SHPO, ACHP, and Aquariums an opportunity to review and comment on the panels and
structure. If no comments are received from the SHPO, ACHP, or Aquariums within thirty
(30) days of confirmed receipt, NCDOT can assume that the reviewing parties do not object
to the proposed design. Should any of these parties have questions about or comments on
such plans and specifications, NCDOT shall consult with that party, and if necessary with
several or all consulting parties to address such questions and comments.
3) Once installed by NCDOT, Aquariums will maintain the kiosks.
IV. Context Sensitive Solutions
FHWA and NCDOT commit to utilizing the best practices and measures available at the time during the
construction the Parallel Bridge and when implementing activities associated with Pea Island/NC 12
Transportation Management Plan to avoid and minimize all impacts to historic properties.”
o The SHPO has been engaged in the development of the new Preferred Alternative through participation
as a Merger Team member.

Rodanthe Historic District and Chicamacomico Life Saving Station:

. Conceptual design modifications (Appendix C) were developed in order to minimize harm to these
historic properties. Specifically, the southern endpoint of several alternatives was moved north of the
historic district, which eliminated harm to these properties.

. The SHPO has been engaged in the development of the new Preferred Alternative through participation
as a Merger Team member.
. The SHPO has requested to be engaged in the Partnership Agreement. Their participation will assist in

future decision-making that lessens harm to these historic properties.

Conclusion

The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative proposes to proceed with
the construction of Phase | of the Parallel Bridge Corridor as soon as possible. FHWA and NCDOT propose to
use approximately 3.08 acres of the Pea Island National Wildlife Refuge. This use is a best estimate that may
change based on the contractor’s final design. Following a ROD, the NCDOT will award a contract to a design-
build contractor. The design-build contract will determine the exact alignment and pier placement for Phase |
based on engineering design, construction technigues and coordination with the NCDOT, FHWA, NPS, USFWS
and other environmental resource and regulatory agencies when developing the final design for the new Oregon
Inlet bridge. The Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative does not
include any action at this time on Hatteras Island beyond the limits of Phase I. The study and selection of future
actions on Hatteras Island beyond the limits of Phase | will be undertaken as follows:
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When the coastal and environmental monitoring indicates a future problem for the transportation corridor, the
Merger Team will convene for purposes of identifying an appropriate response strategy. Such response
strategy(ies) will be culled from the alternatives currently studied (including the “No Action” Alternative as
required by NEPA), as these represent the range of possible solutions. The Section 4(f) Evaluation will be
reviewed to verify the status of Section 4(f) resources, the effect(s) of the proposed response strategies on the
4(f) resources, “use” determinations and, if necessary, a revised least overall harm analysis.

If a later phase of the Preferred Alternative requires the use of Section 4(f) property, additional Section 4(f)
analysis would be undertaken prior to FHWA’s approval of the later phase. Thus, if FHWA approves the
Parallel Bridge Corridor with NC 12 Transportation Management Plan Alternative, an express commitment will
be made in the ROD to complete additional Section 4(f) analysis before all later phases of the project are
implemented, if the later phase would use additional Section 4(f) property.

In addition, FHWA and NCDOT commit to coordinate with the USFWS-Pea Island National Wildlife Refuge
and the NPS to develop a Partnership Agreement (or other mutually-agreed upon mechanism) to set up protocols
to follow prior to NCDOT implementing future actions beyond Phase I.

These actions address transportation management through 2060 with a plan to monitor conditions on NC 12 and
the affected environment and modify management actions so as to minimize the adverse impacts to the Refuge
resources while maintaining NC 12 as a viable transportation facility. Future construction actions within the
project corridor would be evaluated based on future conditions of resources in the project area in cooperation
with the appropriate environmental regulatory and resource agencies and the public in a process stipulated in the
Partnership Agreement.
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